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Tryals per Pais, 


OR THE 


CONCERNING 


URIES 


| Y 
Nifi Pri us, G. 


The Second Edition, Newly Reviſed, 
and much inlarged, with an Addition of | 
Precedents, and Fozms of Challenges, De- 
murrers upon Evidence, Bills. of Exception, 

" Pleas puiſne Darrein Continuance, &c. 


Very Uſeful and Neceſſary for all Lawyers, Attorneys and 
bother Practicers, eſpecially at the Aes. 


By G. D. of the ner 7 emple, Eſquire. Tir 
Per teſtes ſolum, lex ipſa nunquam litem dirimit, que per Juratam 
xij. hominum decidi poterit. Cum ſit modus iſie ad veritatem 
eliciendam mulio potior, £5 efficacior, quam eſt forma aliquarum 
| aliarum legum orbis. Forteſcue. cap. 21. 


LON D ON, 


— 


Matthew Wotton, at the Three Pigeons, againſt 


— 


the Inner Temple Gate, in Fleetſtreet, 1685. 


— 


— 


TO THE 


PR ACTICERS 


OF THE 


Gentlemen, 7 b 


N the Dedication of Books, 
- futh perſons ſhould be choſen, : 
whoſe Studies or Profeſſi- 
on agree with the nature of 
tbe S ubjebt. To prove concluſi- 
ons, in one ſcience, by the Hete- 


rogene Principles of another; 


Jo make a Grammarian Patron to 
a pecie of the Mathematicks ; to 
dedicate 4 Treatiſe of Logick to 

ä x 


To the Practicers 


a Maſter of Muſick, or a matter. 
of Practice, to a man of Specu- 
Jation ; would not only be improper, 
but abſurd. . You know. that in the 
whole Practice of the Law, there is 
nothing of greater excellency, nor of 
more frequent uſe, than Tryals by 
Juries. In this, our Common-Law 
and not without juſt cauſe) values 
it ſelf, beyond the Imperial Laws, 
before the Canon Law, or any o- 
ther Laws in the world. And ſee- 
ing the hopes and life of all the 
Proceſs, the force of the ' judgement , 
and the truth, nay the right of the 
Parties, lie in the Tryal ; for as one 
elegantly ſays, Qui non probat, at 
the Tryal, dicitur veritate & jure 
carere, and indeed the knowledge of 
all the Law, tends to this: for with- 
out victory at the Tryal, to what 
purpoſe is the ſcience of the Law ? 
The Judge can give no ſentence, no 
> Ro deciſi⸗ 


* 


of the Law. ; 


deciſion without it, and muſt” give 
judgement for that fide, de, the Tiyal 
goes; therefore I may well ſay; tis 
the chief part of the Practice of the 
Lam: And if fo, to whom ſhould I of- 
fer this Treatiſe; but to you, the Pra- 
Chicers? _ 

Tneed ſay nothing for ſmall Tracts 
and Treatifes : The infinite number 
of them in the Civil Law ( there bes 
ing for every Title, a diftinf Traft ) 
nay the number of them in our Lap, 
ſufficiently ſhews their uſe. 

Ringelbergius, in his Book & 
ratione ſtudii, giving directions what 
books Students ought to carry with 
them, when they change places, and tra- 
vel from one to anot her, tells us, That 
out of the Volums(by reaſon of * big = 
neſs not portable) he uſed to tear out ſe- 
veral leafs, and take them with him, 
in his journeys, and ſo he ſays he had ſer- 
ved the works of Pliny, Tully, Plato, 

| A 4 De- 


2 


To che Practicers 


Demoſtbens, c. although be had 


given great prices far them; which ju 
ſifer the writ th Treatiſe, the 
ſubjeft matter thereof, being of ſuch 
general uſe in all Circuitr. 
-- When I read the elaborate books of 
Farinacius de teſtibus, ani the 3 
Pxgiifte and Tucamprabte Volun 
of Maſcardus de probationibus, 


in the Ceſarian, and Pontifical: Laus, 


ſteemed, that they were looked upon as 
nem lights ſent from E ita ben, hy the pro- 


2 


ſee the defedt, and want of: ſuch books, 
in our aun t. far ſurely they are as 
neceſſary in the one as in the other. 
Aud although I cannot compare my 
weak indeavours, with thoſe excellent 
and methodical works, theirs being 
intire, this only quait an Abridges 
_ ment, fitted for nſe, not for ſhow 
Zet until more learned, and judicious 

TEEN Pro- 


5 feſſsrs of thiſe Laws: ).1could not but 


lf che Law. 3 


Proficims' in o Las, dall andere 
tale the n Frboughe fi to oduce 
mine. x GT 
ene compare thir ſoit of 764 by 
Br Jury, with the 'Thyals. of other Laws 
and Countries ,' and declare how _ 
and wherem it -verdls them all, 
Forteſcue de laudibus, Ge. an hi 
learned Commentator;weuld be like 
the arrogance , . Linming: aften 
Apelles, and requires the room * a Vox 
lum, rather t ban an Epiſtle. Aud 
conſidering my own inſufficiencies ," I 
ſhall praiſe it more by ſaying no- 
thing, than all T can: for to ſay leſs 
than a thing deſerves, would be, in- 
ſtead of an Encomium, 4 diſparage- 
ment. Therefore I ſhall content my 
ſelf only to ſay, that Tryals in other 
Lari are by Minne ſſes only , pri vate- 
h. examined; Ibis, by Witneſſes 
publickly examin d aud confronted, and 
” Jury alſo, and ſo conſequently the 


fact 
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factis ſetled, with the greater certainty 
of truth, upon which the uprightneſs 
of the judgement depends. 

It would be well if there were leſs 
corruption in the returning of Juries, 
but I think tis parallel d, if not exceeds 
ed,by that of examining Witneſſes pris 
vately,on whoſe depoſitions, the Tryals 
in other Laws conſiſt : And ſo that 
muſt be no objection againſt the thing. 
T hope an expedient 'may be found out 
to prevent the corruption in return- 
mg Juries, but Tbelieve it never can 
m the other. 

To ſay this Tryal by Jury is too 
popular in a Monarchy, would be a good 
objection, from a French- man, but 
not of any Engliſh-man, who lives 
under the beſt tempered Monarchy , 
and the beſt ſort of Government in the 
World, to which this manner of Tryal 
is ſo proper, and well accommodated , 
that neither the wiſdom of our Ancea 

E fe 


— — — — — 


of the Law: 


ſtors could, nor(Tmay ſay) can this pre- 
ſent, nor after ages invent a better. 
But as the unskilful Painter drew 
a. Curtain, before what he could not 
expreſs,with his Pencil, ſo muſt Tvail, 
with ſilence, the excellencies of this 
(elebrated Tryal, which I am not 
able to delineat. 


Gentlemen, 

To make an Apology for the ſtile of 
a Law book, eſpecially of an Epitome, 
would be a vain thing, Ornari res 
ipſa negat contenta doceri; neither 
ſhall Tmake any Apology for my under- 
taking this work : if twas better per- 
formed, yet Momus would be carping; 
and if *twas Worſe , it would be good 
enough for him, who cannot, or will not, 
do it better: Be it what it will your 


kind reception will abundantly ſatisfie 


Your Servant 
G. Duncombe. 


Pre- 


* * . N : at * * * 5 


Mo area elt 


THE 


PREFACE 


TO THE 


FIRST EDITION: 


him ſpeak ; Lognere ut vi- 

deam. Speech is the Index 

of the Mind, and the Mind only diſ- 
criminates the Man: For, although 
an Idror who hath but the ſhape of a 
man, may with ſilence ſo hide his 
folly, that ſtrangers to his Manners 
cannot diſcern him from a Sophiſter z 
Yet, doubtleſs, Silence is the great- 


7 HE Philoſopher could not 
ſee a man unleſs he heard 


. eſt Enemy to Learning, the Grave 


wherein Oblivion buries the Parts and 
Knowledge of the braveſt ſpirits. 


Where- 


The Preface. 


— - Wherefore Learned. Saluſt from 


Nulla dies 


fone linea. 


this takes his Exordium ; Omnes homi- 
WES 77% ftudent præſtare cæteris ani- 


libus, ſumma ope niti decet, ne vi- 


774 
tam ſilentio tranſeant, veluti pecora : 
Thoſe men who would excel Beaſts, 
ſhould labour that their lives might 
not paſs in ſuch ſilence, as Beaſts do. 
It ſeems he deemed, that man little 
inferior to a Beaſt; who acted no- 
thing to prolong his Memory ; For 


this he held to be the duty of every _ 


man, ſaying, Quo mihi rectius eſſe 


videtur, ingenit qudm virium opibas 
gloriam quærere; & quoniam vita ip- 


ſa, qua fruimur, brevis eſt, memoriam 
noſtri quam maxime longam efficere : 
In my opinion, tis far better, to 
acquire Glory by the Riches of Wit, 


than ſtrength; and becauſe our lives 


are ſhort of themſelves, we ſhould 
indeavour by Ingenuity, to eternize 

their — | 
And to effect this, Nulla dies abeat, 
quin linea ducta ſuperſit; No day ſhould 
paſs over our heads wherein we 
ſhould not act ſome memorable. ex 
ploit : Men ſhould not live like 
Snails, never ſtirring out of their 
| hou'es 


R 
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houſes ; but be active (I mean not buſie- 
bodies in other mens matters, but) in 
their own Callings, of which the wiſe 
Cato tells us, Every man ſhould give a rea- 
ſonable account; And if we believe the 
famous Seneca, Nihil eſt turpius quam 
grandis natu ſene x, qui nullum habet vitæ 
ſpe argumentum, quo diu ſe vixiſſe dicat, 


præter ætatem: Nothing is more un- 


worthy, than an old man, who hath 
nothing to ſhew for his Antiquity ,' 
but a Gray-Beard ; Whaſe ſoul terved 
only as Salt to keep his body ſweet,and 
is no ſooner dead, than forgotten, long 
before he is half rotten; yet who is ſo 
apt to deride the Endeavours of other 
men, as this ancient Ignoramus, whoſe 
wrinkles in his face, worn. out looks, 
and many years ſway more with the 
yulgar people, than all the Argu- 
ments of Law or Reaſon? Had Seneca 
been ſuch a ſilent Momus, the World 
would never have been bleſt with 
his ſo learned Works. And doubtleſs 
writing Books is needful in no Sci- 
ence more than in the Law ; For 
without Books, how would the Lawyers 
do for Arguments at the Bar, or Re- 
ſolutions at their Chambers? ung 

the 


5 and 
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the Quicker Sir "Eduard Cook orotic. 
ces this,” Ones debije Za pee 
Auris Spee animm  adjicere 
That alf men . addict thirty 
ſelres to the Compoling Books of | 
Eaw ; ſome to cht jon Ming of the. © 
udgments and Reſe eren of the 
udges, who. are Lex 1 ; and. _ 
eto the collecting of theſe Caſes | 
and Refolutions, methodizing, and 
them for forme particular 
pole, as Lirtleton, Stamford, Firæber- 
gert, Crumpton, e Finch, c. 
and indeed, moſt of the Law-Books 
exrant, if not all, ( ſent aſide the Re- 
ports are: nothin elle but Colle- 
„at of others. his I Freak, ; 
not inn zation "of them, 
leaft; for 8 tis equally, if 8682 Los 
| Rborious ; fo tis full as glorious, Ju- 
dicwnfly* to cull auch nick 8 Caſes 
2 of the Volumes of the Law, (where 
o many are no Law) and 3 
Place dem in a particular 
as *tis to report the Judgements * 
Refolutions from the mouth of the 
Court; for the Reporter is but the 
Courts Secretary, and Cool's Inſti- 
tires merit as much as his NJ 


527 
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And 4's Tables, #itcherbert 5 and 


Brooks's Abridgement, are as uſeful 
'as the Year-Books themſelves, of 
which kind: of Collections, one ele- 


gantly thus breaks out, Quo quidem 


beneficio, haud ſcio, aut aliud aut 


legum Candidatis magis gratum, aut 


Reipublicæ magis commodum, aut divl- 
ni honoris "illuſtrations magis idoueum, 


vel cogitando quidem conſequi, quiſ- 


uam poterit. Than which benefit I 
ow not, whether. any man can 
even imagine another, either to Law- 
yers more grateful, or. to the Com- 
monwealth more profitable, or for 
the illuſtration of Divine honour more 
fit. For with the leaſt labour, 2 
{mall price, and little time, they pre- 
ſent you with thoſe Reſolutions, and 
Fudgementswhich lye ſcattered in the 
Voluminous Books of the Law; which 
would otherwiſe coſt much time, 


pains and charges, to find out. The 


thoughts of which publick good, firſt 
gave life to theſe Endeavors of mine: 


Not that any one ſhould in the leaſt 


imagaine, that I am ſo guilty of vain 
Oſtentat ion, as to believe, that my. 
4 Parts 


The Preface. 
Parts or Abilities can perform any 
ching in this kind, like other men: 
No, Ipſe mihi nunqum Indire me placui. 


Þ could nevtr yet pleaſe” ny felf 


with my own labouts, much leſs are 
they worthy to. pkafe: others; hand 
equidens tali me dignor. honore. How- 


ever, when I confidery, that no man 


hath yet written particularly. concern- 
Ing this Subject, and of what gene- 
ral 


uſe it is, I doubt not, but that 


this Treatiſe will receive a favour- 
able conſtruction from moſt men, 
and a plauſible acoeptatio from o- 


thers. 


The uſe of ie, is, in a manner Epi- 
demical; ſince mens Lives and Eſtates 
are fubject to that Tryal per Pais, 
here demonſtrated; but in particular, 
the Practiſers at Law, ( eſpecially 
Circuit Advocates, Attorneys, Sollicitors, 
Clerks, &c.) and all Jurors, (for whoſe 
directions i is of ſingular uſe ) are 
chiefly concerned herein. But I will 
not hang # Buſh out, to invite, and 
prepoſſeſs your Judgements, Vincat 
Lrilitas, The profit which every in- 
genious Reader ſhall gather out of it, 


. Will 


The Preface. 


will ſpeak more for it, than the beſf 
Eulogical Preface. 111 


And for my own part, I profeſs my 
felf to be. Philomathes; but not Poly- 
muthes. And notwithſtanding the 
hard-favoured objections, which ſome 
mein caſt upon it, I really think the 
{ſtudy of the Law, to be the moft plea» 
fant Study in the world. And he which 
delighteth in the Study of any other 
Art br Science, muſt conſequently 
be delighted with this. For the 
Knowledpe of the Law, as Doderidge 
faith, is moſt truly ſtiled, Rerum Di- 
vinarum humanarumque ſcientia, and 
worthily imputed to be the Science 
of Sciences; for therein lies hid, the 
knowledge of every other Learned Sci- 
ENCE, 


So that he which gives himſelf to 
the ſtudy of Divinity, may here fill 
himſelf with holy and pious Principles 1 
of Divine Laws: For, Lex eſt ſauctio 1 
ſancta, jubens honeſta, & prohibens cou- ff, ſur, ape | | 
traria; ſanctum eteuim oportet, quod eſſe 3. | 
ſanctum tefinituin : The Law is a holy 
Sanction, or Decree, commanding 

1 things 


The Preface. 


things that be honeſt, and forbiddin 7 ä 
the contraries: Now the thing mu | 
needs be holy, which by definition , 
is determined to be holy. So that 
in this reſpect, ſaith Furteſoue, men 
may well call Lawyers' Sacerdotes, that 

zs, givers, or teachers of holy things. 
For the Laws being holy, it follow- 
eth, that the Miniſters, and ſetters 
forth of them, muſt be givers of holy, 
things; and ſo by interpretation, doth 
Sacerdos ſignifie; and doubtleſs, he 
which duly conſiders thoſe. Rules of 
Theology, which lie ſcattered through- 
ont the whole body of the Law, muſt 

needs conclude our Laws to be Com- 
mentaries upon the Old and New Te- 
ſtament; and do ſo much bear the 
Image Legis Divine, that they may 
well be attributed to the Moſt High. 


” 7 


I be Rules of Grammur, Philoſophy 
HAatural, Political, Oeconomick, and Mo- 
ral; as alfo the Grounds of Logich, 
and of other Arts, and Sciences, o 
much abound in our Books, that the 
very reading of the Law, will make a 


man Mafter of any of thoſe Sciences. 


T he Preface. 


And fince Rhetorick is Ars ornate 
dicendi, and conſiſteth of . thoſe two 
parts, Elocution, and Pronunciation; 
How can we read in our Law-Books, 


thoſe Learned Arguments, Elegant 


Speeches, and Judgements pronoun- 
ced with ſuch Eloquence and Ele- 
gance of words and matter, and not 
conclude, that Rethorick is the Glory 
and Grace of a Lawyer? Though 
forme (not giſted that way) would 
perſwade us, that the 'Law hath little 
„ wo 


If. any man be delighted in Hiſtory, 
let him read the Books of Faw, which 
are nothing elſe but Annals and Chro- 
nicles of things done and acted from 
year to year, in which every Caſe: pre: 
ſents you with a 'petite Hiſtory; and 
if variety of matter doth moſt delight 


- 


the Reader, doubtleſs, the reading of 
thoſe Caſes, (which differ like mens 


faces) though like the Stars in num- 
ber, is the mgſt pleaſant reading in the 
World. 


I thought to have expatiated my 
a } ſelf 


of the Stud 


The Profile 


elf in this Eulo 17101 Commendation 
Law; But when 
I N © 2 of the thing it 


ſelf, I think it we in vain to hg ht 


the 'Sun with Candles; and as no Ar- 
guments will perſwade one to love 
5 ainſt Nature, ſo he whom the ex- 


lency of the Lay it ſelf cannot in- 
vite to ch Be 1 never be forced 


to it with gick, or other 
perſwaſion : Wherefore * tis now time 


5 expole my ſelf to the Cenſure of 


e Reader, who always judges ac- 
cording to his capacity, or afteCtion ; 


| for which cauſe, if I were to chuſe my 


Bracton, I. I. 
fol. 1. 


g could 455 5 Caius 78 
ins gd ea ue ſcrilo, æeꝗque 

222 lit, neg; 4 doDFillomis lepi, quod 
alteri aii intelligerent, alteri plus for- 
taſſe, quam ipſe de ſe : That this Trea; 
tie might not be read Go of fe mol 


Learned, nor of tl 


learned at all, becauſe theſe — wir 


nothing, and the others more perhaps 
than my ſell. 


However, I put this Requeſt to all, 
Ut ſi quid ſuperfluum, vel perperam po- 
ſitum, in hoc opere intervenerit , illud 
corrigant, & emendent, vel C Onniven- 

tibus 


A ee Hae 
* » 
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tibus oculis pertranſeant ; Cum omnia ha- 
bere in memoria, & in nullo peccare, di- 
Zinum it potius quam humanum :; That 
if any thing be ſuperfluous, and pla- 
ced amiſs in this Work, That they will 
either correct and amend it, or with- 
out carping connive at it; ſince to re- 
member to do all things right, and no- 
thing amiſs, is rather the part of a 
God, than Man : wherefore let him 
which never offended, caſt the firſt 


ſtone. 
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J. The Definition Antiquity,» and. Ex- 
0 cHlency of Juties, by y , way of Preface.P. 1 
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5 JJ 5 and m ben 4 Tryal ſhall be by a 
* Jury, and 1 en not: when by. the Spi- 
_ Law, When by Certificate, when by 
5114 ita, 12 an Almanack,. & c. What 
I ſſue ſhall be firft-Tryed per Pais; what ſhall 

be tryed by the Court; and what by exams- 
ation of rhe Attorney, Sheriff, r. p. 7 
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a a Venire facias; To whom it frat be dis 
ch retted 3 when to "the Sheriff, when to the 
- Goroners, when to Eſliers, and when 
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| the Party, and a ſtranger to the Iſſue. Who 
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0 ry 7. nn, Four) 
3 the: Vice, from whet pore the 
© Jury ſhalt come, &. f. 
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of bes Aten ma inquire, pr of 
fpirituai ;; when off things done. in another 
- :Cornmy or — ond dow; when ofiEfo- 
. ng not 3 when of s wang iment, 


K. N * 173 
5 CA 5 x1. 
aden and in * P. 187 
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"The * Oath 3 Why called "We nitors in 
n Aſſiſe, and Jurars in « Jury. Of the 
Tryal per medietstem lingux ;, when to be 
prayed, and when grantable. Of W 

* 
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berwixt two Aliens, by all Engliſh. of 
the Ven, fac. per medietatem linguæ, an d 
of Challenges to. ſucli Juries. p. 351 


SLORY d ON A P. XIII, $9. e. 
„arne an. Unna ons LE. 
Ma Learning of general erdicts, eſpecial Vero 
dilts, privy Verdis, and Verdicts in open 
Court; and wird ibe inqueſt ſhall be takgn 
by Default. Inqueſts of Office, & c. Arreſt of 
.. yutgementy\ Varianct bitwixt the Nay und 
dal Verdi, cc. 1359 


c A. XI. 


* 


How the Jury ought to demean themſelyes , 
whileſt they conſider of their Verdift;, when 
they may eat and diink;, when not; What 
miſdemeanor of theirs will make the Verdict 
voyd; Evidence given tiiem when they are 

gona from the Barr, ſpoyls their Kerditt : 

-: For what the Const may fine them und 

.\ whene the Juſtices nayuurryj ihem in Carts, 

till they agree of their Verdict. An anmmsce- 
ment affered by the Jury. p. 416 


2 % CA PRE 1 
What puniſhment the Law bath provided for 
Jurors effending3- artakin reward to give 
their Verdict. Of Embraceors, Decies 
tantum. Attaint: Several ſiues on Jurors. 
bat Iſſues they forfeit, and of Fudgement 
.. for ſtriking a Juror in Weſtmin. & cp. 430 
Es MD een ne ee 


—— — 
” — 


Fee l 


888888: 338 33.328 


Precedenits containing the 
Forms of Cha llenges to the 
Array, &c. And the Proceed- 
ings thereupon. . Pleas Puis 
le Darrein Continuance; De- 
murrers upon the Evidence, 
Bills of Exception, c. And 

the Law concerning the ſame. 
Very Uſeful for all Lawyers 
and 48 Attorneys, Practiſers 
eſpecially at the Alices. 


A Form of —_— 7 whe . p. 449 


Challenge to the" Array 5 1 the 
Sheriff is Couſin, & c. pi. 450 


re 


A e becauſe 'Fhe Sherif 10 TenantySc; 


ibid. 


A Precedent a a'C balltnge. for let of 
Hundredors, which hath been ſeveraltimes 


made uſe of at the Aſſiſes. p· 451 
The 
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The for of 4 (ballengt ads by thi Defen.- 
dani, . becauſe the Plaintiff4s tbe Sheriff's 
E p. 452 


i (halleyge tothy Array, becauſe to Knight 


was returned upon the Jury. pi. 453 
AChallengt Again the Sheriff for returning 
the 2 > Xe fie requeſt and deno- 
mination of the ainiff, 
A C ballen fel that the Town is within 
2 Hundred, of which the Plaintiff is Lord, 
and prays «Writ to thi next Hundred. 
arent ale nir P. 455 
Chaltinge beciriſe thi S eri and two Coroners 
ars Temunts of the Plaintiff, and a Venire 


7 ” 


facias awarded to the reſt of the C orroners: 
; | p. 456 


Challenge, where after tht at Continu- 
ance, the Couſin of the Plaintiff, 5s wade 
Sheriff after Iſſue jeynd. ibid. 


Challenge becauſe the Sheriff is of Councel 
with tir Plaintiff, ana huth bereut Fes, 
and che Defendant doth deny the Challenge, 
therefore the Venire facias awarded to the 


Surf nitwichftanding. pe. 457 
| | Chat 


p. 454 
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| '> 8 0 = 8 5 T 
Challenge becauſe the Plaintiff 3s Brother to 
e SperffÞ... 7 nn p. 478 


ITS Tate % n S e E 8 02 
Challenge where the Plaintiff 5s Sberif and 


one of the Coroners is bis Tenant, ibid. 


' Another Challenge to the ſame purpoſe. ibid. 
Challenge becanſe the Wife of the Plaintiff 5s 
Kin to the Serif. Wife, . * . p.49 


Challenge becauſe the Plaintiff is the Sheriffs 


Challen ge after the Jury Impannelled, retur- 
n ned and called; becauſe the Eris in ad is 
Sheriff, and of the Council of the Plaintiff, 
41d Diſtriagas Jur. with 4 decem Tales 
Coron. awarded. --\ -,,".: Ibid; 


(rellenge beeanſe the Plaintiff is one of the Shes 
7 riffs of London, and the Venire facias &- 
warded to the other Sheriff. | p. 460 


Cbalenge ro the Deny Sheriff, becaaſe hs 
Impannelled and return'd the Jury at the 
inſtance and Denomination of the Plaintiff. 


pP. 461 


(Challenge by the Kings Serjeant upon an In< 
diliment of Felony, becauſe the Sheriff re- 
turned the Jury of Life and Death, at the 

I Inſtance and requeſt and denomination of 

| the 
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\Chaling e by the Kings Serjeant for hr King, 
to ; fon of the Jury for default of F 4 
zo'the valine of: 42 Fer. annum. P. 46 


4 Precedent of Challenge to the Array. 


3 = 404 

Fro ausdem ef a Phe Her the laſt Conts- 
agancs. | | . | By 493 

A Shade ＋ 4 Dome upon 5 Bor- 
de ſee. £ OS > U. 469 

4 15 Exeirion,” EIN = 

A "Relewſe "pleaded, | a the Aſſiſes after 
Iſſue joyned, p. 475 

The Death of one of the Defendants pleaded 
after the Laſt Cori linnanre. 1 


. Baron Challenges the Pannel, loca e no 
Knight Was ee mY rh B | 4 ibid. 


Tryals per pais. 


. 


The Derivation of the Word Curr] 
The Definition, Antiquity and Ex- 
cellency of Juries. | 


Urie ( Jurata ) cometh of the French vid. Cap. 12 
| woꝛd [ Jurer, i. e. Jurzre, ] And ſig⸗ Jurie. 
nificth in Law, thoſe 12 men who are 
| fwozn Judges in matters of fact, evt- 
denced by witneſſes, x debated bef62e them: A 
tall them Judges, becauſe,as tis the pꝛoperty 
of the Cobrt, Jus dicere;ſo tis in the power of 
the Jury to determine the fact, upon an E- 
vidence Pro, and Con; Actoꝛding ts thoſe 
tommon Adagies, Ad quzſtionem Juris reſpon- 
dent Judices; Ad quæſtionem facti reſpondent 
Jurnores : And as , Judgment of the 


Cours 


—— 


2 Tryals per pais. 


Vid. cap. 15. Court ought to be guided by the Law ; So 
is the Verdict of the Jury, by the Evidence. 
They of the Jury are. called Juratores 
Jurors; a Jurando, - às in ancient Laws 
Sacramencales a Sacramento præſtando. 


The eee cb I need not here divide and chew the dif- 

lee) of ju. ferences of Juries, no: the ſeveral fozts, 

rics, they being ſo well known, viz, The 3 
Jury, oz great Inqueſt; and' petty Jury, 
Jury of Life and Death, in Criminal cs, 
and in Civil Cauſes, the Aſſiſe. Jury, Inqueſt 


of Office: By lome called Inqueſt of Jury, 


and Inqueſt of Dffice. Something concerning * 


each of theſe, will incidently be ſpoken of 
in what follows. As to the excellencp of 
Iuries, it appears from their Antiquity, 


Sr. view, Spelman, verb. [ Inqueſtio | faps, 


Zryal by Juries was uſed in England, Nor- 


mannis nondum ingreſſis, Leg. Ed. Confeſſ. 
Cz, 38 poſtea inquiſiſſet Juſtitia, i. e. Juſti⸗ 
tiarus ] per Lagamannos, i. e. legales homines ] 
& per meliares homines de Burgo,vel deVilla, 
vel de Hundredo, . ubi manſiſſet Emptor, tt. 


Fo! as to Tryal by 12 men, though Mr; 
Daniel and Foyldor Virgil deny it. to be older 


than the Conqueſt, and the latter ſaps 


there is no Religion in it, but in the num⸗ 
ber; pet he ſtands fairly Cozrected, by thac 
Excellent and learned Antjquarp, Mr. Cam 
den. p. 13. wholays, .. Whereas Bonde, 
ils 


MI 


Tryals per pais. 
wirgil writeth, that. William he Conqueroꝛ 


frirſt brought in (be Tryal by 12. men, there 


is nothing more untrue; For it is moſt certain 
and apparent by the Laws of Etheldꝛed, hat it 
was in uſe many years before, fc. And 
whereas Lamb, verb. [| Centuria ] ſays, In 
fingulis Centuriis Comitia ſunto, atque liber æ 
Conditionis viri duoden!, a tate ſuperiores, 
una cum præpoſito Sacra tenentes jurento, ſe 
adeo virum aliquem innocentem haud damnatu- 
ros, ſontemye abſoluturos, he referrs ta 
the Laws of Exheldred, cap. 4. cited by the 
learned Spelman verb, L Jurata. ] 


And to the ſame dath my L02d Coke res 
tert, Com. ſuper Lit. 155. and Pꝛefate to 
his 3. and 8. Repozt. And as to the Keli⸗ 
gion in the number of 12. my L02d Coke 
gives inſtances ubi ſupra, and: Sir Henry 
Spelman, in verb. . Jurata ] ſupra , flakes 


addition thereto, 


So that J may truly ſap, Tryals by juten 
have been uſed in this Nation, time out 
of mind, and were contempozary and coeval 
with the firſt Civil Government thereof 
and Adminifration of Jufice ; foꝛ among# 
the firs Jnhabitancs, the Britains, the Frees, 
holders were uſed in al Twals. 


And Tryal'by Jurics was (as you ſee 
pꝛactiſed by the Saxons) continued by the 


Normans, and confirmed by Magna Charta. 
W 2 And 


The uſe of 
Juries. 


Tryals per pais. 


And was ever ſo eſteemed and pꝛſſed in 


this Inland, that no Conqueſt, no change 
vf Government ever prevailed ty alter 
tt. 


Lis true, Tryals by Juries befoze th 12 
time of H. 2. were not ſo frequent, be 
becauſe Sadz 02 Purgationes, Ordalia, Trpalg 
by hot Jron, hot Mater, cold Mater, 
Duels, and other Superſtitious ways , 
were then in uſe ; but Tryals by Juris 
were here in the Saxons time, and 


found here, and not brought in by Wit- 


li. m the Conqueror from Normandy : Map, 


rather ſetled by Edw. the Confeffor in 
Normandy, where hea long time was, and 


taught many Laws, as you may ſee in 
the book of the Cuſtoms of Normandy. 


Glanvil lib. 2, cap, 7. ſays, Ex æquita- 
te autem maxima prodita-eſt legalis iſta inſti- 
totio, ſpeaking of thele Erpals in oppoſt- 
tion to Duels, & c. 8 


Their general uſe (being the only Tryers 


ok Choſes in fait, almoſt in all Co 


thzoughont England) ſpeaks them à pub 
liek. good. To he tryed by ones Peers . 
the greateff p2iviledge a Zubjeg can w 
fo2, and ſo excellent is the conflicurion [1 
the ran of this wag hae Vir no 

1 'e ſhall be tryed bit y 19 
The Wozds by their s, The. men 

the 


1 
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their 6. ich is the Fqatreſs ang Bum 
their Lives,Libertios, and Esta "amb 
if the gaod of the Huben he the dan p hen 


King, as malt certainlp it _ 
are enemies ta the g09y of the Jing. 
State, who attempt to alter oz invade 
this Fundamental Pztnciple, in the admi⸗ 
niftration of the Juſtice of this Realm, by 
which the Kings P1erogative has flouriſh⸗ 
ed, and the juſt liberties of the people 
have been ſecured ſo many Ages. 


And what anſwer ſhall J make to the Pzin- 
ces, vehementer admiror, videlicet, Where- 
foe are not Juries uſed in other Countries, if 
they are ſo good - but that of Forteſcue, the porteſcue 
Learned, who beft could tell, ſcil, That ca. 29. 
other Countries can ſcarce pꝛodute one Jury, 


lo well accompliſhed with Wealth and Ingeny, 


as one County, nay, one Hundred, can in 
England, 


But not to dwell in the Porch, J will 

addzeſs mp ſelf to the Gravity of the Law, 

where you muff not ſo much expect the flaſh 

of Rhetorick, as the light of Reaſonz No, 

the Law knows beſt how to expzeſs 711085 07 
her ſelf, in her own terms, wherefoze regarded in 
att-other Sciences muff tearn, with reves the Law. 
rence, to keep their diſtance, And (as the 

Golden Finch fings ) be glad to have their Finch. c. 3. 
ſparks raked up in her Aſhes. 


And 


ad. 


is. 
als per pals 
Rin 


| 

ſeveral Ae 

En 

ng 7 
2 c 2 


nd 
5525 


CAP. 


EO Tryals per pals. 7 


Do 


— 


C AP. II. 

Of an Iſſue, and the divers ſorts 
of Tryals thereof: and when 
a. Tryal ſhall be by a Jury, and 
when not; when. by Certificate, 
when by. the Spiritual Law, when 
by Battail, and when by an Al. 
manack ; what Iſſue ſhall be firſt 
tryed, per Pais ; what ſhall betry. 
ed by the Court ; and whatby Ex- 
amination of the Attorney, Sherift, 


c. 


Slue, exitus, ſaith Cook, is a fingle, 1. luft. fo. a6. 
. certain and material point, fſſuing Oui man 
out of the Allegations, andPleas, of en ſo 
. the Plaintiff and Defendam, conſiſting vet per mar. 
regularly upon an Affirmative and Nega- an, vel per 
tive, to be tryedby Twelve men; and it is Jadices rermi- - 
twofold , ſcil. either ſpecial, as where the az g inte. 
ſpecial matter is pleaded ; oz general, as f 
in Treſpaſs, Not guilty : Jn Afſiſe, nul tort, 
nul diſſeiſin, &c. And as an Iſſue natu- 


ral cometh of two ſeveral perſong, fo an 


Ilue 


i Tryals per pais. 


ACue legal, iſueth dus of two ſeveral Alles 
gations of adverſe parties. | 


Tryals. Aud to give pou likewiſe his definition of 
Note, that up- Tryal, Jt is to find out, by due examina- 
onademurrer tian, the triith of the poiht in Jfue oz 
ro part, and queſtion between the parties, whereupon 


Iſſue to Part, I | : 

choug rement may be given; Any as the 
the beſt wayro Milttiole — the parties is twofold, ſo is 
giveJudg- the Zrydl thereof ; Fo either it is queſtio 
\menr upon Juris, (ang that Wall bt tryeb by the Judges, 
— bon u bemulrrer; Spetial Verdi o2 


—.— 2 Erteption: Foz, Cuilibet in ſua arte perito 
may try the ſt eredendum,; & quod quiſque noverit, in 
ee e bot ſe txerteat.) Oz it is quzſtio facti, 
41 — "= And the - of the fac is in divers ſoꝛts; 
Ns, Kiri * p, and moſt commonly, by a Jury 
Lach. 4. bf 1 be men, ( of which kind of trpal, 
Rolls. cit. Try- my {titentioft is pꝛinttpally to treat in this 
als. 626. 723. Book.) | | 


Proceedings Foz by Twelve men ate matters of 
| Ces fas (fo) the molt part) ttyed with us 
in Eigland, in Caules both Criminal and 

Civil in Eauſes Tibil; atter both Parties 
Habs ſtd what they kan, ons againit an- 
other, in Pleavirtix 
tion bott any mütter of fad, it is re- 


kertes ts Twelve indifferent ren , to be 


Impanelled by the Sheriff, and as they 
bzing in theit Verdick, lo Judgment pal⸗ 
ſeth. And this the Judge is to declare as 
the Law is upon the fact found: #07 the 


if there ariſe a que- 


Tryals per pais: "i | 


* Judge ſajth, the Jury finds thus, and then 
I the Lawis thus, and ſo we judge. Foz the 
Law ariſes upon the fac. 


* Foz Criminal Cauſes, the courſe is this: procee lings 

At the Kings-Bench fo Middſ. and at the inc riminu 
great and general Aſliſes , and at the Cauſes. 
general Seffions of the Peace, there is one 
Jury calted the Grand- Jury, which conſis 
commonly of 24 men ſubſtantial men,out of 
every Mundzed with in the County res. 

: turned by the Sheriff, and they are to 5 

. confider of all Bills of Indictment pꝛefer⸗ 

red to them, which they either appꝛove of 
by wziting Billa Vera, oꝛ diſappꝛove by wiit-. 
ing upon them Ignoramus; and thofe which 

they appzove of are to be tryed by another 

i Jury called the Perit-Jury, D: the Grand- 

Jury may charge any perſon, upon theit 

own Prefentment, which will be of the foꝛce 

of an Indictment, and the party charged may 

Traverſe the offence, and bꝛing it to be trps 

ed by a Petit Jury, 


— * == 7 ——— ——— a 


Some leſſer matters in thele Courts are 
pꝛoteeded upon without a Jury, and ſome 
things are removed by Certiorari into high⸗ 
er Courts, and then mut be tryed there; 
and that thing to which there is a Tra⸗ 
verſe put in, muſt be tryed and ended by 
a Petit Jury, Which ( fo2 the moſt part) 
in all Civil and Criminal Cauſes are 
but Ewelve men, 150 ought to be Free 
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men, not Uillains oz Aliens, and lawful 
men, not Dutlawed, and alſo men of worth 
and honeſty. fg, | 


But beraule it is neceſſary to be known; 


that there are many ways allowed by the 


Commor-Law, to try matters of fac, be- 
fides this by Juries , J will here repeat 
ſome of them; And. fo2 this, firſt hear the 


r Toft, fol. 74. Oracle, who tells pou, that he had read of ix 


Tryals by 
Certificate. 


kinds of Certificates, allowed foz Tryals, by 
the Common-Law. 


x, The doing of ſervice by him that 
holdeth by Eſcuage in Scotland, was to be 
tryed by the Kings Marſhal of his _— 

ſon 


Per ſon Certificat en eſcript ſouth 
ſeal que ſerra mis a les Juftices, ſaith Liule- 


ton, 


2. Jf it be alledged in avoydance of 
an Dutlawzy, that the Defendant was in 
pꝛiſon at Burdeaux, in the ſervice of the 
Mayor of Burdeaux, Jt thall be tryed by 
the Certificate of the Mayor of Burdeaux. 
Note this was when Burdeaux was par- 


tel of the bominions ok the King of Eng- 


* g 


lind. Rolls tir, Tryal fo. 583. 


3. Foz matters within the Realm, the 
Cuſfome of London ſhall be . Certifled by 
the Mayor and Aldermen, by the mouth 
of the Recorder, vide apzes 17. 

1 N 4. By 


* 
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0 By t e Certificate gf ſpe Sheri, upon 
| 


wee $2 hi breed; it ca of Pzibi 
ledge, if ont be u Citizen oz Foreigner. - 


the Julgs,, whole Ciiftovy they are 
by Law. All cheſe be in ceinpozall 
Cauſe IT TT vr wo 50 


8 1 
15 In 0 wg Ecce een as Loyal. 
ty of Partriage, general Baſtaryy , Ex⸗ 
oninitngemev., p2ofeftion ; Thefe and the 
ike ary egularly to be tryed by the Certi- 
cate 0 the Ordinary, vide ap2es 16. 


x 4 
* 


Ik the Def, claim his p2iviledge as a 
Scholar of the Univerſity of Oxon , of ſuch 
a Colledge, 62 Wall: This ſhall not be 
teped by Certificar , but per pais, Rolls tit. 
Tryal. 583. | 


: | Concerning Certificates bk Spiritual per⸗ 
fohs, vide Rolls ibidem. 591, 592. 


7.A Record thall be tryed by the Record it Records. 
ſelf , and nat per pais. But matter of fac 
coticerning a Record is tryable by a Jury, a8 
whether a plaint, &c. was levied atcozd- 
ing to the Cuſtom ; & non proſecutus eſt 
ullum breve, is trpable by the Country. Mixe with 
Hob. 244. Hot, 20. So if 4 Statute hath fact. 
two Seals, o; but dne, 1 Leon. 229, 2 Cro. 

375. 1 Inſt, 125. b. ſoina per que ſervitis, 
me C 2 if 


Rolls tit. 
Tryal. 374. 
ex 


Why there 
heeds no 
viſne, where 
Letters Pa- 
tenrs were 
made; other- 
wiſe 1n plead- 
ing Deeds. 

4 Rep. 71. 


Dee l. 
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if the Tenant ſay he held not of the Conus 
for jour del note levie, ſhall be tryed per pais. 
Jn Eſcape” upon a Cepi returned ne unques 


in ſon gard, ſhall be tryed per Record, but up- 


pn a Capias npt returned, the pril ſhall 
tryed per pais, So ſhall an action bꝛought 
Covin, foz the Covin is not of nen 
a ſcire facias per Roy to habe exe tution df a 


Judgment in a Quare impedit, if the Def. ſay 


that after the Recovery the Ring pzeſented, 
& iſſint Judgement me the ilſne be 


whether the Ning prelenteb pet caufe del 
Judgement, oꝛ of an avoydance after the death 
of J. S. who was p:eſented by à ſtranget 


After the a voidance, upon which the Bing had 
Judgment; Chis ſhall be tryed per pais. And 


* this Beaſon, in pleading zt Letters 
atents, the place need not. be alledged, 
where the Letters Patents were made, be⸗ 
cauſe the D-fendant cannot plead nul tiel 


Record, but muſt plead, non conceſſit, and 


then the jury ſhall come from the plare where 
the Lands lie. Vide li. 6. fo. 15. 1 Inſt. 117. 
260. Plo. Com 231. Kut upon a Non 
eſt factum pleaded to a Deed, there muſt 
be a place alledged where the Deed was 
made, becauſe (though the Deed, as to 
the matter ok Law, be tryable by the 
Court, pet the ſealing and delivery there⸗ 
of, and other matter of fac, muſt be trp⸗ 
ed by the Jury; ſo that in this caſe of a 
Deed, chere is a Tryal per Pais, and by 
the Court. 1 Inſt. fol, 35. vide apres 18. 
8 RY, - The 
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The iſſue upon an Jndicment oxacquit- what iſſues - 
tal upon this ſhall be tryed by the. Recozd. ſhall be tryed 
o ſhall the allowance of a Pꝛötenion in Herma. 

Bank. The impꝛiſonment upon the exetu⸗ | 
tion, and not fo other caule,in eſcape. The 
juffifiration of an impzifonmentc, becauſe 
he is a Juſtite of Peace.A Scature-Merchant, 
Count oz not Count, Baron of the Parliament, 
o Vicount oz not. Whether a place be 
within. the Ligeance of the King of Eng⸗ 
lind, o; in Scotland. A Fine ſur releaſe, Ren- 
dring his body in diſcharge of his Baile, 
ſhaft be tryev by the Record. Rolls tit. 
Tryal 574- | 


But in eſcape againſt the Mayor of As what per Pais 
ſtaple fo2 ſuffering J. S. in exetution upon 
a Statute Staple to go at large, if the De⸗ 
kendant ſap he was not in Pziſon upon 
the: execution, but upon a Plaint there, 
this ſhall be tryed per pais and not per 
Record, becauſe ' *twould be unreaſonable 
that the Defendant ſhould certiffe a Re- 
cord, where he himſelf was concerned. ibid. 
The time of jnrofliing Letters Patents ſhall 
be tryed per pais. Co. Lib. 4. 71. 9 H. 7. 2. 
Diſſeiſin of an Dffice in any Court, 02 oFice Raſe- 
rafing a Record in any Court, by the ing a Record. 
Filizers and Attorneys ofthe Court. 


8. A 
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Peers, , 81 Peer ol th Im, i. e. 3 Lordof 
Nn ao 1-11 BN fi Wan ne an 3 did 
of PS It : Felony | zillon of Erka⸗ 
milpel bs Ma y, be tryed 
5 855 Bt a 
Ti he Harty , hi 
& le 5 bgm, uraz 
is not 
Rept le li. g. 
* 5 of der ercella. 
x2 Rep. 3. And | SOOT per 
— 1 paisy 3 1. 507 5 les, 
* a , 02 Baroneſſes,. although mar- 
ried, be tryed, a a 


eexs of. 1 
are, but ſs hall not Biſhops and Abbots. 
Stam. 8555 20 H. 6. Pr fn ol 48, i499; $0. 
I 36. b. 2904. 1 5 


r if ange * ivory 

2 3 ef, be t by, the Jud 5 5 i 

eyed by the Tame, Cgurt, if thep rh by ei 
Judges. Court, i _ and uy other t 
ad by the. Judges the rea oi lenels: 

1 an a az upon lürrender 

of a -hold Elkate; and ſoit is of Cu- 

Kits rvices, 155 110 of the tine that 

a Tenant at will thall have to carty a- 

way his Goods-: And theſe Cales come 

under the Rule, yh takes matter of Law 

to be tryed by the Judges , Wide 1 Inft. fol. 

56. And in ſome Caſes matter of fact chall 


be tryed by the Judges, as if the Plaintiff 
aps 
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appear by Attorney in Court, and then the 

Defendant pleads that the Plaintiff is dead; 

If one appears, and ſaith, that he is the Plain- 

tiff, whether he is, oz not, ſhall de trped by inſpedt ion. 

the Judges, li. 9. 30. So the non⸗age of an 

Infant, generally by inſpection of the Court. 

But in many Cales, Infancy ſhall be ttped 

per Pais, àg if an Infant appear by attozney, „ Bulſt. 1 part 

in Error, this ſhall be typed per Pals, I. 131. : 

9. 31. and ſo it is in an tate probanda. 3 =P 
Maihim, in an Appeal. of. Maihim the Maihim. 

Court map adjudge this upon the view, at 

the pzaper of the-Defendant, and this 

Erypal- is-peremptazy to the Parties, by a 

Jury of Chirurgeons. Vide. Rolls tit. Try- 

al 578. 665 


Maihim may be tryed again by the 
Court, by inſpection foꝛ increaſe of Damages 
but then theſe things are to be confideted, 
Firft, it muſt be a Maihim, and nat. a bare 
wounding. Secondly, The Maihim mult be 
aſtertained in the declaration, ſo as that it Maihim. 
may appear that the Maihim inſpectsd,- and 
the Maihim in the dectaration be all one, 
as was reſolved Mich. 21 Car. 2. B. R. 
in the Caſe of Badwel and Burford, the 
pꝛincipal Caſe ot which was, that the De⸗ 
fendant whip'dthe Plaintiffs Hoꝛſe, which 
made him thꝛow her, and another Poſe: 
trod on her, and maim'd her hand, and 
aͤdjudged no increaſe of Damages. nA 

| ale, 


faſyeQion. | 


Tryals by 
Winefles and 
proofs. 


Tryals pet pais. 


Caſe, being a ehe, and nat A 
e Nalin. | 


Nonage ina Wric of Error to reverſes 
Judgementoz à fine of- the Tenant! by 
reſteit, of one vouched come deins age, 
& iſſint praie le paroll a demurrer, Non- 
age ſur aid praier, in Appeal, Audita que- 
xcla, to Abnid a gtatute Attompt, and in all 
actions where tis pꝛaped that the parol} 
demurroic, Nonage ſhall be tryed per In- 
ſpection. Bitt in accompt againſt one of 


5 full age, ik he plead Nonage when he 
_ was Bayly, this cannot be tryed by inſpe- 


=—_ Rolls tit. Tryal 572: how this Try- 
al by inſpedion * be, vide Rolls ibid. 
at large. | 


In all -Caſes where the matter may be 
tryed by inſpection, examination oz diſcre⸗ 
tion of the Juſtices, if they doubt the mat⸗ 
ter, they map refuſe to try this, and com⸗ 
pel the Parties to a Trpal per pais, oz 
other pꝛoofs 21 H. 7. 49. per touts 
Juſtices. | 


IO. There are many Tryals allowed by 
4 the Common Law, by Mitneſſes only, with- 
aut a Jury; as of the life and veath of the 
Mugband in Dower, ſo the pꝛoof of a Sum. 
mons, oz the Challenge of à juror, mull be 
tryed by Mitneſſes; and regularly , the 
Nast ought, to be by two. oz. thꝛee 25 
nefſes, 


dee per Pals 5 17 
Hag os of her rings v. 4. Taft. ag. 
ow W arties 

Li e 


gona was andtently ok 4p __ ker: Gli. 
dico ight now by in Pefriort 13. cap. 12, 
0. Fllas . Eve vo net, 

fe th of at 


b Mey tha: that 


generally, thät he is alive,” this wh 15 

a. Per 5799 5.4.0, ſſile 5 ide, 19953 66 

Hh du be fey pots Sin + 
what not. : 


4 Ls itof Ap uity if rhe De fendant aan; 
| 1a eh 15 iR Britain; his ſhall | 
| 1) W pert Lewd ; 36 E. 3. 1 | 


* Pßſe bz 80 pke, TR 2 b Dukes, Cr. 
e Nich 
kit. lib; 5. 35. lib. 6. 
4. fe Dutchels,. 'FE; b} 
d per id Nel 
eb of all. Lf 


BY; 


anch 26 %% te ien ker t the Fee Le: 1 
| between the e the Soöderälgn ok 


Alien, call be fryed by the 3iecozd of 
eject lancer y, fl "eps Leogie of Reva 


33 | a 
8 „ 


| 


Tor per Pais. 


& „ „ 


ut 
ſu 


| Courts not of 14. he Wei 47 Court, which 

Record: i not of Record ( as the County Court, 
the ** ed Court, the Court Baron , 
&c.) e tryed by the Country, and not 
by the 112 'of the Court, betauſe they are 
no Necoꝛd. ib. Co. Lit. 117. b. 


ae Pziviledges aud Liberties of Coutts: 
aud Records. of Kecozd, Cities, and Bozoughs muſt 
be tryed by their Charters and Reco2ds. 


willsind ad- 15. Whether the Ordidary committed 

miniſtration. Adminiſtration to hy -Plainrift 82 whether 
the Teſtament was pzobed befoze the Or- 
dinary, oꝛ whether ſuch a Mill mo - 
of the Party, oz whether he dyed inte 
o not ? In all thele: Caſes, the Trya 
ſhall be per pais, becauſe: probate of Mill 
and confticating Adminiltratozs, did not be 
long ts Eccleſiaſtical Judges originally, 
were given to them of lace. But the tryal 

. thereof is lefc to the on Law, and 


was not given to them lib. o. 32. 40 


An Exetutoz biings. an Action. of Wett, 
the Defendant pleads that the Taue 
never 


II 
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never made him Exetutoꝛ, if the Plaintiff 
gives in evidence the Probare'f the Will, 
the Defenyant ſhall only 'give"evidence in 
Diſ-affimance'vf thePlaintiffgProbate, which 
is matter of Fact; but as co matter ok Law 
the Court gives crevit theretd, as where 
another Mill was made ,' fo2 chere the 
parties might have appealed, ' but if the 
Seal be Counterfeit, oz the Probate fo2g- 
ed, its Trpable per Jury, Adj. Paſch. 20. 
Car. 2. B. R. Noell and Wells. v. Went⸗ 
worth's Executor. 69, | 


The Trpal of all Criminal matters is criminal 
by the Cauntrp, and the party accu⸗ matters. 
ſed cannot be denped it, unleſs it be His own 
fault, as where he is mute, and will not 
put himſelf upon his Country, in due 
time, fo2 then without further tryal Judg- 
ment de pain foit & dure is paſſed by 
the Judges upon him, Stamf. Pl. Coron. 
150. 5 

16. In an action upon the Caſe foz cal- . 7. 
ling one Baſtard, the Dekendant juſtiſted rde, 
that the Plaintiff was a Baſtard; And it 
was awarded that this (ould be tryed per 
pais, and not by the Ordinary, Hob. 179, 
Devant, 6. And ſo a Plea that the Plain⸗ | 
tit was bon at ſuch a place befoze marrt- 5 


Age, this is ſpecial Baftardy, and ſhall be 
wyed per pais, Plo. 14. Dyer 89. vide hic 


cap. 22. 


D 2 17. When 


/ 


20 


Cuſtoms of 
Lox 9. 7 


= 


579, 34e ö os, fn , 


The Cuttome of Londgn wall be tete 
by the Mayor and Aldermen, by the mouth 


af che Netoꝛper. Co. Li. 74. : 
"Jn: an infozmation upou. che Statute 


Elz. fog? yſing a Trade, to which, 1 

Defendant-was: yo. hom Apprentice , It 
the Dekendanc p om of, the Citp, 
that he who is kree _ one Trave , map ule 
any other; This. ſhall be yen by th. 
mouth of the Recozder. 


Note this difference, Ys Pe that is free of 


- Manual Trade cannot, uſe ano 
Panel Trade: but it AY 1 1 


Trades which are not 


ane that is free: of one, map ul CRE i 


the. Cuſtome.. 


Liberties claimed by Cul ne in London, 72 


the, Cuſtame ak making Jndentures © 
App2enticgſhip void, if.nat;Jnrolled, within 
E pear, - CR: Cuſffome to devile Lands, 
. 5 Ken 


Harke r =_ 


pn Wie {5 en un the Fand 
es tit. Trpals 580. vide hic cap. 8. 


| 18. A matter of, Wecgzd being mirt With Matter of ks 
| 4 matter gf back, Me try Pen Pais, an W cord, mis ine * 
| rot by the id 0 TT And, Stafe „ ag ter 

| fords Cale. Dein. 3 


, 19. Jn Writs of Kight! and "Appeals Tryals by 
| that touch, life, Trpal may be by. Bauel , Battel. 
02 bp.Jury, as the. Defendants chaice-; The 


Batigh in a Writ, of Right, Writ of 
G ampions,( who muſt be 15 8 2 Right, 


an Appeal, K mult be in pꝛoper perſon. The 
C $, ty, a Writ of Right are not 
ie logs tho ee eee t 28 


| rat then, 4 POW 
5 f udges at the Court of. 
on ts are. | 25 dges of the Vattel, in a 
DI Right 1 0 Judges af che Kings 
in an elgun. It, ſme 

75 ne Reber k ed one Anather in 
this.tryal af; Batzel, foz their Weapaus 
oo e = 
a 0 1 his fault, in the 


o; elſe ti cry Cras- 
ö vent in the . b 9 eren, & c. and 


upon 


Tryals per pais. 


ppon't ) a Judgement was to be given, and 


| afcer thi: the Recreant ould amittere libe⸗ 
5 ram lege, that is, chould become infamous, 
5 Ec. 2 Inſtitutes 247. Finch. 42 1. lib. 9. 31. 


Mirror "of Juftice 161, 162, &c. 1 Inſt. 
SED ES. | 


Stand Afice, . Glanvil Mich, the tryal by Gzand Affiſe 
_ "on - cams by the Clemency of the Pzince. Eft 
autern'(faithhe ) Magna Aſſtza Regule quod 

dam beneficium, Clementia Principis, de cons - 

ſilio Procerum populis indultum. 


Fo2 the Tryal of Treaſon, Purther, 

and Felony as well upon Appeals, as up- 

on Judictments , ſee Stamford's Pleas of 
the Crown, 


By Glanvil cap. 1. lib, 14. it appeareth 
the tryal of theſe Crimes by the old Law, 
was chis; If there were no direct pꝛoot, noz 
accuſer, 02 if there was any accuſer , oz 
direct p2oof, yet if the party denyed the 
ſame, then the tryal ' was by Mager of 
WBattel, if the party - accuſed was not 60 
pearg ald, and of ſound Limbs ; but 
if he wag older, oz not ſound, then he 
was to be tryed per. judicium Dei, namely, 
per calidum ferrum vel aquam, that is, if he 
was a Freeholder, he was to run bare foot, 
and bare legg'd over a row of hot Iron 
Barrs, and if he paſſed thzee times with- 
ou; ſtop oz fall, he was acquitted, - And — 


Per judicium 
Dei. 


Tryals per pais.. 3d © 


be was a meaner . perſon, called Ruſticus, 


he e was to run thzough POPs a6 with 
calding water, p 

20. Jn a Writ of Diſceit, 1 Keco- Recovery by 
very by default, the CTryal thall be; it default. 

the Judgment was given upon che Petit ummoner- 
Cape, by the Summoners, if upon the Grand _” 
Cape, by the Summoners pernors ,-02 veiors 
and not per pais; So ifa Recovery by des 
fault in a real Action be pleaded, to w — 
the other ſaith, Nient compriſe, this Nice Com- * 
not be tryed per pals, but by che * priſe. 
and veiors. lib. 9. 32. By 


En Aſſiſe if the iſſue be, wc the 
Lany was extended in an Elegit, &c, 
This wall be tryed by the extendozg fopn- 
ed with the Alliſe. 31. Aſſ. 6. vide Rolls 
tit. Tryal 581, 582, 


Ot Tryals per Fea, per. Exami- 
nation, vide ib. | 


| "In an Appeal, if ths FIRE be aburd⸗ 8 
ed, and the party pꝛap a Writ to inquire Sheriff. 
of the goods and Chattles, and to ſeiſe 

them, this may be awarded to the Eſchea- 

to2, oz Sheriff at the Election of the Court: 

41. Aff. 13. vide ue ea: 24127. 


21. In debt upon a ſimple Contratt, De- Wager of 
tinue, '&c, Thetryal may be by Wager of Lan. 


Law, 


A Inrollment. 


Appearance. e 
J: 1 0 a Ga! 
os Ul gall be nk 


3 2, Sheriff. 


49. _ Lf ah refu 
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abiliy | 
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Ability ſhall be tryed by the Ordinary, if per ſpiritual 
the Clerk be alive, but if dead, chen per pais. Law. | 
Inſtitution, reſignation, full oz not full; 7? hic cop. 
Pꝛofell on, unleſs alledged ina Stranger. | 
Prioz removeable at will, oz perpetual ge- 
neral Baſtardy, the Right of Elpouſals, 
Divozce, &c. ſhall be tryed by the Biſhops - 
but in manp caſes, theſe matters being mix⸗ 

ed with other circumſtances, ſhall be cry- 
ed per pais. | | 


As ik the Church be void by Keſignation, pep. 
02 void 02 not void, Jnduction, Inſtitution For although 
and Anduction together, becauſe the Com- 2 ngponn 
man Law ſhall be pꝛeferred, P2i92 02 not are Spiritual, 


Pꝛioz. | yeravoldance, 
induction ec. 


: | are notorious 
Baftardy alledged in a ſtranger to the oe Coun⸗ 


Writ, oz in one dead, oz Abatement of try. 
the Writ. Whether a teme, be a keme 
covert in poſſeiſion, &c. in treſpaſs by 
Baron and feme, Nient Son feme ſhall be 
tryed pet pais. And ſ in Rolls tit. Tryal 
584. &c. Many caſes where Baſtardy , 
Partiage, &c. Hal be tryed per ley ſpiri⸗ 
tual, 02 per pais. The time &c. of Conle- 
tration of a Biſhop, and of other ſpirituak 
matters, ſhall be tryed per pzis. By what 
ſpiritual perſon the tryal ſhall be, and foz 
what cauſe, vide ib, | 


G 23. An 


26 


Ideoty. 


Sheriff: 


Retorn. 


Dures, 


Statute, 


Tryals per pats. 


23. An Ideot, found ſo from his Nati- 


'dity by Office, may come in perſon in the 


Chancery, befoze the Chancellor, and pꝛap 
that befoze him, and ſuch Juſtices oz Dages 
ofthe Law, which he ſhall call to him (who 
are called the Council of the Bing), he 
map be examined, whether he be an Ideot, 
02 no oz by his friends he may ſue a Writ 
out of Chancery, retoznable there, to bzing 
him into the Chancery, Ibidem Coram no- 
bis, & concilio noſtro examinand, lib. 9. 3 f. 


24. If it be in queſtion, whether the 
Sheriff made ſuch a retozn oz not, It ſhall 
he tryed by the Sheriff: Jf whether the 
Underſherift made ſuch a Reto2n oz not, 
it ſhall be tryed by the Underſheriff; If 


the queſtion be, whether ſuch a one be 


Sheriff oz not, he is made by Letters Pa⸗ 
tents of Recozd, and therefoze it ſhall be 
cryed by the Recozd, ib. Cro. 1. part, 42 1. 


25. Jf an Approver ſap, that he Com- 
menced his Appeal befoze the Coroner. per 
dures, this ſhall-be tryed bp the Record of 
the Coroner; andif it be found that he did 
it without dures, he ſhall — IG; ib. Co- 


rone br. 75. 


26. The Trpal, whether a Statute che w⸗ 


ed befoze, be the true Statute 02 not, hall 
be by the eraminatfon of rhe Mayor, and 


Clerk 
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Clerk of the Statutes, which tqok the Statute, 
ans not per pais, ib, Whether a Statute hath 
two Seals oz not,ſhall be tryed per pais, Leon. 
part. 228, 229, 


27. Jn Alſiſe the Tenant ſaid, that the Echeator. 
Lands were taken into the Kings hands, 
tis tal be tryed by the Eramination of the 

cheator, 


28. Ik one in avoidance of an Out'awry, Certificate. 
alledge that he was in Pꝛiſon at Burdeaux, 
ultra mare in ſervitio Majoris de Burdeaux , 
this ſhall be tryed by the Mayor's Certifi- 
cate; andinſuch like Caſes, other Tryals 
thall be by the Certificate of the Marſhal ofthe Meſſenger. | 
Hoſt, and by the Captain of Calice,and alſo by 
Melſenger, of a thing done beyond Sea, Ib. 


29. At the Petit Cape, the Tenant ſaid petit Cape. 
that he was impꝛiſoned 3. days hefoze the 


- default, and 3. days after, this ſhall be try- 


ed by the Examination of che Attozney 3 

Nient Attach. per 15. Jours in Aſſize ſhall Bayley. 
not be tryed per pais, but by examination of 

the Bayley. ib. 


30. It leems an Almanackis ſo infallible, Almanack. 
that it hath countervailed the Uerdic of a 
Jury. Foz in Erroz of a Judgment given 
in Lynne, the Erxoz aſſigned was, that 
the Judgment was given at a' Court held 
there on the 16th day of February, 26 Eliz. 
RS and 


28 


Orde al. 


Eittel. 


Tryals per pais. 


andthat this day was Sunday, and it was 
ſo found by Examination of the Almanacks of 
that pear: upon which it was ruled, that this 
Examination was a ſufficient Trpal, and 
that a Tryal per pais, was not neceſſary, al- 


though it were an Erroz in Fact; any ſo 
the Judgment was reverſed. Cro. 3. part. 


fo. 227. 1 Leon. 242. the ſame Caſe, and 
_=_ it was ſaid, it was twice lo ruled be⸗ 
toe. | 5 


31. In antient times there was a trpal 
in Criminal Cauſes called Ordalium, fo! 
upon Not Guilty pleaded, the Defendant 
might put himſelf upon Gad and the Coun⸗ 
try (as is the uſe at this day) oz elſe upon 
God only; and then if he was a Freeman, 


he was to be tryed per ignem, that is, he 


was to pals over Novem vc meres ignitos nu- 
dis pedibus, 255 if he was not hurt by this, 
then he was to be acquitted,  otherwife con- 
demned: and this was called Judicivm Dei; 
But ik he was a flave, then His tryal was 
to be per aquam, and that divers Waps, 
which all appear in Lambard, verbo Orda- 
lium. From which kind of trpal, J pꝛe⸗ 
ſun? we ſtill retain this expzeſſion of an 
innocent perſon, That he need nor fear fire or 
water: this manner of tryal was firſt pꝛo⸗ 
hibited by the Canons, then by Parliament: 
The trpal by Bare! is Ifkewiſe pꝛohibited by 
the Canons, tut not by Parliament, as 
you map read in the ninch Repozt, fo, 32. 


Tryals per pais. 29 


and in the authozities there cited, which A 
therefo2e omit ts recite here, (though J have 
the Books by me) and ſo in this whole 
Treatiſe, where J refer you to a Book, J 
thall not ſet down the authozities cited 
in that Book, Which will avoid pꝛo⸗ 
lirity. 


32, When the matter alledged, extend⸗ Which Tryal 
eth to aplace at the Common Law, and a ſhall be fir 
place within a Franchiſe, it ſhall be tryedac 
the Common Law. 1 Inft. 125.4. Inſt. 22 1. 


In what Cales a Tryal in one iſſue ſhall rryal in one 
bind the ſame party in another iſſue, upon iſſue binds in 
the ſame matter. another. 


Jn Debt againſt two per ſeveral Precipes, 
ik one plead a releaſe, and they are at iſſue 
upon the Deed,andthe other plead the ſame 
ie, if it be kound the Deed of the Plain- 
tiff in the foꝛmer iſſue, this fhall bind him 
in the ſecond iſſue, 12 H. 4. 8. 


In treſpaſs if che Defendant Plead vil⸗ 
lenage in the Plaintif, if this be found 
againſt the Defendant, this ſhall bind him 
in the ſame iſſue, in another action in the 
4 Court betwirt the ſame parties, 44. 

[T, 5. N 


Ik a man be found guilty of a Conſpi- 
racy upon an Jndicment at the Kings this 
„ Y this 


39 Tryals per pais. | 


this ſhall not bind in a Writ of conſpi* 
racy at the ſuit of the Party, but he may 
plead not guilty. 27. 1 


If a man upon an Jndicment of extoz⸗ 
tion confeſs it, and put himſelf in the Kings 
grace and makes fine, &c.this challbind him, 
and he ſhall not plead not guilty to che ſuit 
of the party, fo2 a confeiſion is ffronger 
than a UQerdid. 27. Af, 57. per Sarde, vie 
Rolls tir, Tryal 625. 


In what Caſes Pe which is not party to the iſſue no2 
cyalagainſt can have attaint, oz challenge the Jn- 


—.— ne; hall not be bound by the CTrpal. 11. 
| H. 4- 30. 


And therefoze inTreſpaſs againft two, and 
one pleads a Releaſe, and the other juſtifies 
as his Servant;Jf the iCue be found againff 
the Pater, it ſhall not conclude the Ser⸗ 
vant. 11 H. 4. 30. Rolls ib. 625. 


At what time One ſhall not be compelled to try a tra- 

the Tryal ſhall verſe the ſame Seſſions he makes it, foꝛ a 

be. man ſhall have time to make his defence, 
and is not ſuppoſed to be ready to anſwer 
ſudden objections, and foz this reaſon ma⸗ 
ny Judgments upon Indiaments have been 
reverſed, 1 


Juſtices of Oyer and Terminer, 02 Ju⸗ 


flicesof Peace cannot x inquire and decermine 
dhe 


EE einen — pe At GAO PA ̃ ͤ³ͤ—„k— . ein, ̃ꝗ R AC 
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the ſame day. But Juffices of Gaol Deli- 
very, and Juſtices in Eyre may, 


Juſtices of Peace cannot p2oceed to the 
delivery. of a perſon indicted of Felony be- 
foꝛe them, the ſame day he is arraigned. 22 
E. 4. Coron. 44. Declared by all the Ju- 
Tices of England, to be obſerved as a Law. 


* — - 


In an Jndictment in B. R. oz in the ſame 
County and removed thitber, the Defen- 
dant may be arraigned and tryed the ſame 
dap. Ifo the Kings Bench is a Court of 
Eyre foz all Offences in that County. O⸗ 
therwiſe of an Indictment removed out of a⸗ 
nother County. Vide Rolls ti. Tryal 626. 
many Cafes de ceo. 


33. All matters done out of the Realm of Marſhal At- 
England, concerning Mar, Combate oz rs. 
Deeds of Arms, ſhall be tryed and termined 
befoze the Conſtable and Parſhall of England, 
befo2e whom the Trpal is by Witnefſes,oz Witneſſes or 
by Combat, and their pꝛoteeding is accozding Combate. 
to the Civil Law, and not by the Oath of 
Twelve men, 1 Inſt. 74. 261, Wherefoze if 
the Kings Sub ject be killed by another of his 
Subjects in any Fozeign Country, the 
Uife oz Meir of the Dead, may have an 
Appeal befoze the Confable and Marſhall, 
who ſentence upon the teftimony of Mitnel⸗ 
fes 02 Combat. ib. So ifa man be wounded 
in France, and dye thereof in England. ib. 4. 

Inſt, 140. TY = 6 


2 


> 
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33 At is wozthy our oblervation, to take 
tryel. notite when there are ſeveral iſſues, which | 
of them ſhall be firf tryed; And fo2 this | 
you have already heard, that where iffue is | 
joyned fo2 part, and a Demurrer foz the Reſt- 
due, the Court may direct the Tryal of the 
Lach. 4. fue, o: judge the demurrer firkt, at their 
leaſure, though by the opinion of Dodrige, 
It is the beſt way to give Judgment upon the 
| Demurrer firit, becauſe when the illue come 
bamsges. afterwards to be tryed, the ] ury may alleſs 
damages fo2 the whole, 


A Scire facias was bought on a Recog- 
niſance in Chancery, the Terre⸗tenants pleaded 
ſeveral Pleas, the Plaintiff demurred to one, 
And took iſſue on the other, the Reco2d 
was ſent into B. R. to try the iſſue, and it 
was tryed, and Verdict pro Plaintiff, the do⸗ 
murrer not being argued,and it was Ad judg- 
ed per R.B.that Judgment ought to be given 

on both by that Court, Jeffrey ſon and D iw- 
ſon's Cale Hill. 21, 22 Car, 2. B. R. vide 
fo2 theſe things 1. Roll. abr. 534, 535. Roll. 
rep, 287. and in the pꝛincipal Talk, x Inſt. 
80. was denied to be Law, 


Immaterial i.. An Immaterial iſſue fopned, which wi 
fue. not bzing the matter in queſtion to be trped, 
is not helped after Uerdi& by the Statute 
of Jeofailes, but there muff be a Repleader ; 
becauſe this is matter of ſubſtance; foz if 


there were no illue, there tould be no _ 
Diet, | 


; . 
1 AT b- . 
LEE” J ]¶⁰ůAũIltnn x 1 . = 
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ditt, and bo it is as if nothing: had ben done 
* the: _ 


Jn an Anion againſt two, the one pleads Plea to the 
iu abacement ok che CUrit, the other to the Wit. 
Adion ; the Plea to che Uirec ſhail be fir 
tryed, foz if that be found, all the whole 
Uric ſhall -abate, and ma 0 an end of che 
buſtnelÞ ; fo2 the Plaintiſt ought not to res 


cover upon a falle Writ, x Inſt. 125. 3 


In a Plea perfonal” againſt dibers De- Plea to che 4 
fendants,rhe ane Defendant pleads in batr 8 firſt 
to parcel, oz which extendeth only to him red. 
that pteavech it: And chercher pleads a Plea 
which goech to the whole: the Plea, that 
goeth to the whole, (that is) to both Dep 
fendants, ſhall be ſtrib tryed, becauſe the 


other Defendant ſhall have advantage theres 
ot z Foz in a perſonal Aiion, the diſcharge 


of one, is the diſcharge of both. 


As for example, if one of the Defendants Reſcaſe. 
in Treſpaſs, pleads a Releaſe to Himſelf 
(which in Law extends to boch) anz the . 
other pleads not guilty, (which extends hut Rolls ti. Try. 
to himſclf ; ) o2 if one pleads a Plea which a! 528. 
ercuſeth. himſelf onty, and the other pleads 
another Pliea which goeth to the whole, the 
Plea which goech co the whole ſhall be ürtt 
cryed; fo2 if that be found, it maketch an 
endof all: And che other Defendant hall 
cake advantage hercof, becauſe the difs 

F charge 


34 


one diſcharg- 
eth both. 


Diſcharge of 


Authozity befoze Rider's Dictionary. 
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tharge of one, is the [diſcharge of both. 
But in a Plea real it is otherwiſe, -foz every 
Tenant may loſe his part of the Land; 


as if a Præcipe be bzought as Heir to his 
Father again two, and one pieadg à Plea 


which extendetch but to himfſeik, and the 
other pleads a Plea which extends to both, 
as: Baſtardy in the Wemandant, and it is 
found foꝛ him, pet the other iſſue ſhall. be 
tryed; foz he ſhall not take advantage of 
the Plea of the ether, becauſe one 
Jopntenant may hole his part by his miſ⸗ 


N 


Brown and Scamford Juſtites, conſultrd 
with Gꝛammarians in things of Gꝛammar; 


and Hulls a Batcheloz of Law (Tempore 


Hen, 6.) was called into Court, to ſhew 
the difference between pꝛeciſe and cauſa⸗ 


tive Compulſton. Vide Plow, 122. 127, 128. 


Paſch, 16 Car. 2. B. R. An action of 
Trover, &c. was bzought de fex Capitas 
libus fibulatis, Anglice 6 laced Coifs; 
after Uerdict foꝛ the Plaintiff, it was moved 


in Arreſt of Judgement, that the Latine 


wozds were both Adjeaivs, and fo: not cer- 
tain : but it was anſwered, that Capaital 
is a Subſtanttve, and the Nomenclator of 
Weſtminſter School was pzoduced to war⸗ 
rant it, and it was adjudged fo2 the Plain⸗ 
tifk actozdingly, and the Tourt allowed that 


CAP, 
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CAP. III. 


Of a Venire facias; To whom it ſhall 
be directed; when to the Sheriff, 
when to the Coroners, when to E- 
ſliors, and when to Bayliffs. When 
well awarded. Ce. | 


Hrn given pou the Epitome of what 
Tryals are allowed by the Common 
Law, and what ſhall be tryed per pais, and 
what not; we ſhall now apply our ſelves 
mo!2e particularly to the Trpal by Juries 2 
And becauſe a Venire facias is the foundati- 
an and Cauſa fine qua non, of_a Jury, ( A 
mean in Civil Cauſes ; fo2 in Criminals, 
as upon Jmdictments, the Juſtices of Gaol 
Delivery, give a general Command tothe 
Dheriff, to cauſe the Country to come 
Againſt their coming; and take the Pan 
nels of the Sheriff without any pzocels di- 


.reced to him; pet pꝛocels may be made a- 
gainſt the Jury, though it is not much uled. 


Stamford, Plees del Corone, 155.) J will 


firſk recite the Mrit, in rerminis, the ras 
ther, becauſe A. intend to 02der my Diſ⸗ 
; courſe, acco2ving to the method of the Writ. 
. 4 2 Rex © 
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Venire facias. 
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_ tex &c. Fes B. Salutem. Precipimus ti- 
5 quod venire facias coram Juſt.ciariis 
1 de Banco apud Weſtm. tal: die, duo- 
decim liberos & legales homines de vicinet. 
de C. quot um quilibet babrat quat nor libras 
terre, tenement. vel reddit. per annum ad 
minus, per quos rei veritas melins ſciri po- 
terit; Et qui net D. E. nec F. G. aAliqua 


Mnitate attin gunt; Al faciend. quandam 
Jur. patrie inter partes predict,” de: placito, 


cc. quia tam idem D. quam predift. F. inter 
quos inde contentio eſt, poſuer. ſe in Fur. illam. 
Et habeas ibi nomina Jur. illorun & hoc bre- 
ve. T. &. | 


This is one of thoſe Latine 8 (as 
Finch terms them, fo. 237.) which the 
King ſends with Salutation to the Sheriff. 
But withall Commands him, that he cauſe 
to come twelve free and lawful men of 
his County, to-reſolve the queſtion of the 
fac, in diſpute between the parties, upon 
the iſtue; and it is a Judicial Writ, ifu- 
ing out of che Mecozd, ſo2 Plaintiff- 02 De- 
fondant, alter they have put themſelves 
upoi the Country: fo2 upon the worde Et 
de hoc ponit ſe ſuper parriam, by the De- 
keudant, Oz, Ei hoc petit quod inquiratur 
per palrizm, by the Plainciff, and iffue 
jopned thereupon, the Court awardeth the 
en n 125 uy "PIO Ig 05 


And 


* 
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And if they tome not at the day of the 
Mrit returned, then chan go fozth againſt 
them, an Habess Corpora, and Diſtringas to 
ming them in ts try the matter. The 
which two last UWrirs are uſually made 
with this clauſe, Niſi prius Jufticiarii ve- 
nerint, &c. and are returnable after the time 
of the Judges coming their Cirenit. 


And fir, pou lee it is directed Viceco⸗ Sheriff. 
miti, 1, e. to one whos is Vicecomes, and 
hath the Regiment of the County, inſtead 
of the Earl of that County, to whom once 
it did belong : as we are taught in the 
Mirror, Chap. 1. Sea. 3. ſat. That it 
appeareth by the Oz dinance af ancient Kings 
befoze the Conqueſt, That the Earls of 
the Counties had the Cuſfody oꝛ Guard of 
the Counties. And when the Earls left their 
Cuſto dy oꝛ Guards, then was the Cuffody of 
Counties committed to Viſcounts, who there⸗ 
fo28 are called Vicecomites. 


What great Repoſe and Truſt both the wat truſt in 
King and Laws put in this great Offt- the Sheriff. 


ter, the D:acle tels you, 1 Inſt. 168. that 


he is Sheriff, that is, præfectus Comita- 
tus, Governour of the County ; Foz the 
wo2ds- of his Patent be, Commiſimus vobis 
Cr ſtodiam Comitatus noſtri de, &c, And he 
hath a thzeefold Cuſfodp, triplicem Cuſtodi, 
am, viz, firff, Vite Juſtitiæ, fo2 no * 
3 De »- 4% . * , Ls 
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begins, and no P2oceſs is ſerved but by the 
Sheriff. And be is to return indifferent Juries 
for the tryal of mens Liyes, Liberties, Lands, 
Goods, &c. Secondly, Vitæ Legis, he is 
after long Suits, and chargeable, to make 
Execution, which is the life and ſoul ot the 
Law. Thirdly, Viz Reipublicæ, he is 
Principalis Conſervator pacis, within the 
County, hich is the life of the Common- 
wealth, foz Vita Reipublicz Pax. 


To vhom the Pet notwithſtanding the height and 
Venire facias Iatitude of this great Officers power and 
aide, trulk, the Law adjudges him in many taſes 
not capable to do ſo much as return a Jury; 

Foz if he be ofkindzed by nature, oz of affini- 

tp by Marriage to anp of the parties, oꝛ (that 

J may ſap all in a little.) if he be not as in- 

different almoſt in all reſpects as he is whom 

the Kaw allows to be a Juror, he ought 

not to meddle with the retozning of the 

Jury. Kut the Venire facias ſhall be dire⸗ 

Coroners. Qed to the Coroners, (oz to ſome of them, 
if the reſt due are not indifferent) who in 

| that caſe are hac vice, Vicecom. And:ifthe 
Coroners are not indifferent,-then the Ve⸗ 
nire ſhall be directed Ad 2 Electores, that 
is, to two whom the Court ſhall chuſe and 
deem fit. to retozn the Jury; And to the 
Eſliors. retoꝛn of theſe Eliſors oz Eſliors, ab Eligendo, 
no Challenge will be admitted. Bro, tit. Venis 

A 1 9 to the Array; but to the 
London. Polles, 1 Inft, 158. Jf one of the Sherifis 


Forteſcue; 
Cap. 2. o * 


of 
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of London be a party, then the Venire map 
be directed to the other Sheriff ; if the Un- 
der-Sherift be a party, pet the Venire map 
be directed to che Sheriff, with this Provi⸗ 
ſo, Quod Sub- vic. tuus in nullo ſe intromit- 
tat cum executione iſtius brevis. 18 E. 


TY. if | 
Judicial Writs ( ſay Cook and Sand: rs, Suggeſtion. 

Plo. 74.) map be directed to the Coroners 

As the Voenire facias, Where the parties Of whom- 

are at iſſue; there, upon the ſurmilſe 

of the Plaintiff, that the Sherif is his 

Couſty , and upon p2aper that the Venire Coroners. 

be directed to the Coroners, fo2 avoydance 

of his own delay that might happen So in Ejc&- 

by the challenge of the Array, The — — 

Defendant ſhall be examined whether 2 0P0n tt 

. y of the 

it be true, oz not, and if he confeſs cif ro 

it, then the Vemre ſhall be awarded to the one of che 

Coroners; | fo; then it appears to the Court Peſendanss. 

by the Dekendants confeſſion, that che py ng * 

Sheriff is not indifferent. ; But if the De- Examination. 

fendant denies it, then the pꝛoceſs ſhall be 

awarded to the Sheriff;.becauſe the Sheviffs 

Authozitp and p2ofit ſhall not be taken a- 

wap, without cauſe apparent to the Court; 

But if the Defendants, will alledge Nor of the 

any ſuch matter, and pzay a Venire facias Peſendants 

to the Coroners, there the Plainciff ſhall Susgeſtion. 

not be examined, neither ſhall ſuch allega- 

tions be allowed,  becauſe- delays are The Defen- 

foz che Defendants advantage, and {20 may not 

the Defendant may Challenge the Jury faias to the 


£02 Corone rs. 
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to this taufe, and ſv is at no pw 
gudice. 


And ſee in term. Hil. 3 H. . fo. 5. placit. 
ult. In a quare Impedit, where the Defen- 
dant hewey howthe Sherif was Couſin 
to the Plaintiff, and p2zayed, a Writ to the 
Coroners, hut it was denyed him upon the 
ſame Reaſon. Fitz. rn. ſuggettton plicit. 8. 
Br. Challenge 153. 


In the Lord Brock 's Caſe Tein: 1657. 
B. R. In E jedment, the Court was moved, 
chat Lord Brooks might be made Eſres:, 
which was granted; then the Cdurt was 
inkozmed that the Lese of the Plaintiſt 
was Pigh Sheriff of the County, and that 
the Coroner was | Under-Sherif, and it 
was- Raped that Elixors · might return the 
Jury; but the Court would not grant it 
at the paper of the Defendant , though 
the-Plainciff offered to agree to it, it de⸗ 
ing ina Tepal by Niſi prius: hut had 
it been in a Trpal at Bar, they would 
habe granted it. Wut the regular courſe is, 
_ fo the Plaintiff to pꝛap it, oꝛ elle the De- 
fendant may challengethe Array at the A- 
ſiſes ; fox it's a pꝛintipal challenge, that the 
Leden of the Plaintf is ih Sheriff, oz 
of - kindzed to the Sheriff, foz which 
ſee Hutt. 25. More 470. Rolls rep. 
328, And it was ſo adjudged, Trin. 15 Car. 
2. B. R. Duncomb and Ingleby, chat it is a 
pꝛintipal challenge. Jn 
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In Gjectment, the Plaintiff ſuggeſted For what 
that he and one of the Coroners, were all cauſes Pro- 
of the Liberty del Countee Wigorn', and oral ve, 
aped a Venire facias tothe other Coranerz Coroners. 
althaugh this ig no principal challenge, 
gud the Defendant might have oppoſed the 
zaper, pet becauſe he confeſſed it, the A⸗ 
ward was well to the Coroner. So if the 
cauſe be that one of the Coroners be retain- 
ed of Counſel with the Plaintiff. It the 
ſuggeſtian do not compzehend a p2incipal 
challenge, but only of favour, this is noc 
ſufficient ta award pzocels to the Coroners ; 
but if it be a p2incipal challenge, as affi-: 
Pity, &c. if the Defenyant confeſs it, the 
award ſhall be to the Coroners; if he will not 
| confeſs it, then'to the Sheriff ; and in ſuch 
| caſe the Defendant ſhall never challenge the 
Array fog that caule; ſv if the Plaintiff 
Ner proceſs tothe Coroners fp favour in the 
Sheriff, if the Defendant ſay that this is 
not favourable, he ſhall never challenge 
foꝛ favour unleſs de. puiſne temps. 


A the Array be quaſhed becauſe made 
by the Sheriffs Piniſter, who was aid 
| ing and ok Councel with one of the parties, 
pet the Writ ſhall not be direcked to the 
Coroners, but to the Sheriff, command⸗ 
| ing him ts make the Pannel by anothcr 


| Dicer. As, Ita quod the Sheriff ne ſc in⸗ 2 
 .. | 


tromittat, &c. 


TP 
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To whom 
Proceſs ſhall 
be directed 
for default in 
the Sheriff 
and Coroners. 
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If the Tales be quaſhed foz affinity in 
the Sheriff, but not the pzincipal Pannel, 
becauſe twas made befoze the affinicy, pet 
all ſhall be awarded to the Coroners, Scil. 
the Diftringas of the pzincipal Pannel, 
and that they return anew Tales, fo? there 
ſhall be but one Dfficer if che Array be 
quaſhed, becauſe made but by one of the 
Coroners, oz fo2 affinity in one, &c. Pet 
the Proceſs ſhall ſtill go ts the Coroners, 
Ita quod the Coroner ſe non intromittat. 


Jf Default be in the Sheriff and 
Coroners, the Court map chooſe two Eſ- 
liors, and if the parties can ſay nothing 
againſt them, they ſhall make the Pan⸗ 


But the Diftringas ſhall not be directed 
to E ſliers,fo2 the Court cannot make Officers 
to diſtrepn the Kings Liege people, but the 
Ling map. 8 H. 6. 12. dubitatur. 


Proceſs may be directed to the Juftices of 
Aſſiſe, by aſſent of parties, not without. 
When a Pannel is made by the Efſliors, 
they ſhall afterwards ſerve all Proceſs that 
comes upon this, as the Sheriff ſhould. 15 
E. 4. 24. 18 E. 4. 3, 8. Rolls tit. Tryal 670. 
Foz it map be the Sheriff will diſtreyn only 
thoſe who are his friends, and be partial. 


When 
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When the Pꝛoteſs is once fawarded tre ſacias 


to the Coroners, foy a default in the once directed 
to the Coro- 


Sheriff, if there be a new Sheriff made ners,ſhall nor 


afterwards, who is indifferent, pet the be to the 


P2oceſs 'ſhall not revert, but continue Sheriffafter- 
to the Coroners pendant le plea, 14. wards. 

H. 7. 31. Bro. tit. Venire facias 17. 98 

the Entry is, Ita quod Vicecomes ſe non 
intromittat. 18 E. 4. 3. 8 H. 6. 12. 


And therefoze where the Sheriff ought Sheriff ſhall 


not to retozn the Venire, he cannot retozn not return the 


the Tales. Foz in Error in the Exchequer Tales, where 
Chamber of a Judgement in the Queen's he cannorthe 
Bench, the Error aſſigned was, becanle the 
Venire facias was awarded to the Coroners, 
fo Conſanguinity in the Sheriff ; and it 
was retozned by the Coroner,and afterwards 
a Tales was awarded,and it was retozned bp 
the Sheriff, and it was tryed,and a Uerdict 
given, and Judgement. And fo2 this 
cauſe held to be Erroneous, and not aided 
by the Statute of 32 H. 8. oz 18 El. 
Wherefoze the Judgement was reverſed. 
Cro. 3. par. 574. Bro. tit. Octo. Tales 9. 


Venire facias. 


J will inſtance one Caſe moze in the 
ſame Rep92ts, fo. 586, becaule it is very 
full in the point. After iſſue in Treſpaſs, 
che Plaintiff foz his expedition ſurmiled , 
that he was Servant to the Sheriff, which 


being confeſſed by che Defenvant, the p29- 
G 2 ceſs 
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Where the refs was awarded to the Coroners, and 
a e after Uerdic, it was moved in Arrett of 
ire facios, he Judgement, that the Tales de Circumſtanti⸗ 
oueht to re- bus Was awarded , and returned by the 
turn the 140th. Sheriff ; which was held by the whole 
Court to be good cauſe fo) Staping the 
Judgement : : Foz it is a mil⸗tryal, not aided 
bp any of the Statutes; foz pzbteſs being 
once awarded to the Coroners , the Sheriff 
afterwards is not the Officer to return the 
Jury, no moꝛe than any other man. And 
pꝛoteſs ought always to be returned by him, 
wha is an Dfficer by Law to return it, 0- 
therwiſe it is meerly void. But afterwards 
upon view of the Recozd, it appeared that 
the Tales was returned by the Coroners, 
and their names annexed thereto, where- 
foꝛe it was without further queffion. But the 
No name to Court ſaid, if their names had not been an⸗ 
the lieturn. nexed to the Tales, pet it had been well c- 
mm] nough 3 to2 they be annexed to the firſt Pan- 
nel, And it ſhall be intended that the right Df- 
ficer return'd it, and the uſual courſe is, That 
to ſuch Tales there is not anp officers name 
ſubſcribed, and pet it is good enough; fo; 
it is not within the Statute of Vork, 
which appoints that the name of the Sheriff 
£;ould be ſubſcribed ; but it was moved , 
that the Reeozd of the Poſtea is, that the 
Tales were returned bp the Sheriff ; But 
the Court held, that it was amendable, 
and it was dont Kccopvingly, | and OY Plain- 
* — * 3 a 
u 
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But if the Venire be awarded to che Co⸗ Vunire facias 
roners, fo2 default in the Sheriff, and they to che Sheriff, 
db nothing upon the Writ, then J fuppoſe, — — 
upon a default diſcovered in the Coroners , porno 
de puiſne temps, the party may theto this 
to the Court, and have a Venire awatded 


to the Sherik, ( if there be an indickerent 
one made in the mean time) oz elle to Eſ- 


liors, & fice converſo. 


In Error of a Judgement in Cheſter , Vniri facias 
the parties being at iſſue, a Venire was a- to the Coro- 
twirded to the Sheriff. And at the day of „oc aher 
the Return, it was entred Quod Vicecomes Sheriff. 
non miſit breve. And then the Plaintiff 

pꝛaped a Venire facias to the Coroners, 

foz Cozenage betwirt him andthe Sheriff , 

Which was awarded actozdinglp; and at 

the day of tryal, the Defendant made de⸗ 

fault, and there upon Judgement, Srroz 

was alligned, becauſe that after the Plain⸗ 

tiff had admitted the Sheriff to execute the 

Writ, he could not pꝛap a Venire facias to 

the Coroners, without ſome cauſe de pu⸗ 

iſne Temps; ſed non allocatur, becauſe there 

was nothing done upon the firſf Writ. 

And the Defendant having made default, 

it was not material. Cro. 3. part. 853. 


But the Defendant might have demur⸗ No Venire ſa- 
red to this pꝛayer; Foz if the Plaintiff pꝛay £459 ie 
a Venire facias to the Sheriff, he ſhall not after one to 
C7 | — -- Chal- the Sheriff. 
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challenge the Array noꝛ have a Venire af⸗ 
tterbwards to the Coroners, betauſe the 
a: Sherk. is his Couſin, oz fo2 any other 
; pꝛintipal challenge, whereof he might bp 
common intendment have Conuſance, when 
he ſo: pꝛaped the Venire facias; foz upon 
ſhewing this Caule at firſt, he might have 
pzayed Pꝛoceſs to the; Coroners; hut foz a 
pꝛintipal challenge, of which by common in⸗ 
tendment the Plaintiff could not know ac 
the firſt, as that the Defendant is of kin⸗ 
d2ed to the Sheriff, 8c. he map afterwards 
challenge the Arrap, when they appear, 02 
if the Sheriff doth nothing upon the Writ, 
he may pap a new Venire to the Coroners, 

15 H. 7. 9. 


If che Defen- Ik the Plaintiff pzayes a Venire facias to 

dant denies : the Coroner , becauſe he is of kindzed to 

the Planitiffs the Sheriff, if the Defendant will not 

Fugpeſtion, he confeſs this, but denies it, this ſhall be 

benefir ofit entred, and the Defendant ſhall not chal- 

by Challenge. lenge the Array foz this cauſe afterwards; 
Br. tit. Venire facias 21. and 23. 


By Conſenr, If a Venire facias be awarded to the Co- 
the Venire fa- roners, where it ought to be to the Sheriff, 
czas may be 92 the Viſne cometh out of a wzong place , 
9 pet if it be per aſſenſum partium, and ſv en 
SMT tred of Reco2d, it ſhall ſand, foz omnis 
Miſtryal with- conſenſus collic errorem. 1 Inſt. 126. li. 5, 
out ſach con- 36. But if it be directed to the Coroners, 
ſent. where it sught to be tothe Sheriff, * 
3 out, 
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out ſuch conſent of parties: This is an in⸗ 
 fufficient Tryal, not remedied by any Sta- 
tute, except it be upon an inſum̃ient ſug⸗ 
geſtion, and then the Statute of 21 Jac. 13. 


helps it. | 


.. Upon. ſuggeſtion that the Plaintiff-and une facias 
the Sheriff, and one of the Coroners are to ſome of 
of kindzed to the Plaintiff, o2 Defendant, oz the Coroners. 
upon any other ſuggeſtion which contains 

a Pꝛintipal challenge, the Venire -facias - 

may be directed to the other Coroners. Dier 


367. 


Erro; of a Judgement in Northampton, Bayliffs. 
becauſe in Northampton the Court being 
held befoze the Mayor, and two Bayliffs, the 
Venire facias upon the Iſſue was awarded to 
the two WBapliffs, to return a Jury, befo2e 
the Pays2 and Bayliffs ,. ſecundum Conſue- 
tudinem: which being returned, and Judge- 
ment given, the Erroz aſſigned was, be- 
cauſe the Baylifts being Judges of the 
Court, could not alſo be Dfficers, to whom 
Pꝛoceſs ſhould be direced, there being no 
Cuſtome that can maintain any to be both 
Dfficer and Judge. But all the Court 
( abſente Hide) conceived it might be good 
by Cuſtome. And that it is not any Er. 
roz, fo2 the Judges be not the Bapliffs on- 
ly, but the Mayor and Bayliffs; and it is 
a common courle, in many of the Antient 

Corpora- 
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udge and = Corpotations , where che Baylifts are 
urn Writs, Judges, oz the Mayor and then be Judges ; 

vet in refpe of executing Pꝛateſs, they 
bs the Officirs alſo. and one may he Judge, 
and Otlicer diverſis reſpectibus, as in Þ8- 
diſleiün, the Sheriff is Judge and Officer; 
Whereupon Judgement was affirmed. 


$ 


ro. I part. 138, 


mire facias In Tvofpals and Aſſault laid in the 

tothe Garden Court, to be at the Palace of Weſtwinſher, 

of Wiftminſter. It was adjudged, that the Venire facias 

Rolls tit. Try- hall iſſue al Garden del Palace, ànd not 

al 667. to the Sheriff of Middleſex, Bro. tit. Ven. 
fac. 31. 


1 


Award of In Treſpaſs againſt two, if one plead, 

Venire facias. and two iKues are joyned upon his 
Plea, and two other iſſues are allo joy- 
ned, and the Court award a Venixe ad 
triandum extitum illum quam prædictum 3, 
lium exitum inter the Plainti# and the 
other Defendant, & c. This is 4 good 
award, although there be feveral iſſues 
betwirt the Plaintick and bath Defendants, 
becauſe that this woed Exitus may be £02 
all reddendo ſingula ſingulis. Hob. 91. 


1911 


" 
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rance that he is L02d of the Rape, where, 
&c. and that all there are within his 
diſtreſs , and pzays a UWric to the next 
Hundzed; The Court may try this by proc Hut 
Tryozs p:eſently , without a return of ed. 
the Sheriff, and if it. be true may award 
to - bx nert ee other wile if it be falſe. 
3 H. 


5 CAP, 


\ 
| 
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C AP. IV. 


What faults in the Venire facias 
ſhall vitiate the Tryal, what not, 
When a Venire facias de novo, ſhalt 
be awarded; when ſeveral Veni 
re facias's, When the Venire faci- 
as ſhall be betwixt the party and 
a ſtranger to the Iflue ; Who 
may have a Venire facias by Provi- 
fo, and when. | 


E have now ſhewed pou to what 
Dfficer the Venire facias ſhalt 
be directed; The next ffep in 

the Writ is Præcipimus tibi quod Venire - 


Vive facies facias ; Mhich words, Venire facias, are 


why the 
Writ ſo cal- 


the molt eſteaual wozds in the Writ, and 
therefoꝛe they give the denomination to the 
whole Mrit. And here oppoztunity is of- 
fered us, to ſpeak ſomething of a Venire 
facias in general. J am not ignozant how 
aur Books ſwarm with Caſes which ariſe 
from the defects in this Pꝛoceſs, and how 
that Uerdics have been ſet aſide, Judge- 
ments ſkayed, and reverſed, foz 8 of 
uffict- 


re 
re 


pts 
ire 


00 


(fict- 


is in ſome part miſawarded, 


'Underſheriff,” or ſuch other Officer. 
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cient Returns, miſawarding 'difagreement 
with the Rolla; piſtontintia nee; And ma- 
ny other faultg in this Wit: : Wett the 
Statutes of jeofailes (eſpectaily the Statute 


21 Jacob, cap. 13:) habe pardoned (as J d of” 
may ſo ſap ) theſe enozmities; As , the 7eofailes 24 
awarding this Writ, hab. Corpora, or Dis Jac. 13. 


ſtringas ta à wreng Officer, upon any in- 
fufficient ſuggeſtion, or by reaſon the Viſne 
ot . ſued: out 
of more ꝑlaces, or of fewer places than it 
ouhgt to be, {ous ſume placebe right named, 
The miſngming of "any ef the! Jury, either 
in Sir-name”, or addition in my of the ſaid 


Writs, or in any return thereunon, ſo that upon 


examination, it be proved toibe the ſame man 
that was meant to be returned ; or ino Return 


be upon any uf the ſaid Wris, fo as a Pan⸗ 
nel of the names of the Jurors be feturned, 


or annexed ta the ſaid Writ 5 or if the Sheriff 
or Officers name, having the Return thereof, 
is not ſet to the Return of any ſuch Writ, 


ſo as upon Examination it be proved that 


the ſaid Writ was returned by the Sheriff, or 
In all 
theſe Caſes, the Judgment ſhall not be 
ſtaped, noz reverſed foz theſe defects, 


But this Act path not extend to any Writ, 


' Declaration, oz Suit of Appeal of Felony, 


o: Murther, noz to any Jndiament , 


 » Pielentment of Felony oz Purther, o: 
Treaſon; no; ts any Pꝛoceſs upon any of 


2 them; 
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155 them ; noꝛ to any Writ, Bin, Action, 02 
p „ 92 penal 


popular ARi- and — 4 — ate grown ſo fre- 
one. quent, the Attozneys, &c, herein hay det 
TS beware al theſe er 1 0 | 


By this Statute, many "defects are re- 

medied, which were not by the Statutes 

.of 32 H. 8. Cap. 30. and 18 Eliz. Cap. 14. 

vet all are not; fo this Aa only heips the 

mil ⸗naming ot a Juror in Sir- name, oz 

Addition, and ſaſth nothing of his Chꝛiſti- 

Ebriſtian an name: e Jconceive the Law in 

dame mi- Codwels Caſe, in the fifth Nepozt, remains 

ſtaken in g it was then; which is, that if a Juror 
. the Vie fa; he miſ· named in his Chꝛiſtian name, on 
ble” . the Venire, though he be named right in | 
the Diſtringas, and Poſtea, pet this is ill, | 

and not amendable; and with this agres 

ann Caſe, Cro. 2, bert. 458. | 


1 And ſince the Court ( Cro. 1. part, fo, 
dame richt in 203.) dotubted thereof; J may well put the 
the Yenire fas Queſtion, if a Juror be right named upon 
cias, & wrong the Venire, and miſ:named in his Chzi⸗ 
in the Pi- ffian« Name, in the Diftringas, &c. whe⸗ 
Fincas. ther this is amendable, oz not; without 
N diſpute, it is not by the Statute of 21 Jacob. 
foꝛ that only helps the Sir-name. But 
with Reverence ts the Courts doubt, J 

conceive clearly, it is Holpen by the Sta- 

ow of 32 H. 06 and 18 Eliz, as a diſl- {| 

- continuance | 


Dae 


Mi 
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continuance of Proceſs; and J may with 
the moje confidence believe it, becauſe in 
Codwels Caſe afozeſaid, where in the Pan⸗ 
nel of the Venire, a Juror was named Palus 
Cheale, and in the Diſtringas, &c, he was 
right named Paulus Cheale, and ſo becauſe 
he was miſ-named in his Chꝛiſtian Name, in 
the Venire, Judgement was arreſted. But it 


is there adjudged,that if he had been well na- 
med upon the Venire, and miſnamed on the 


Diftringas 02 Poſtea, then upon Examinati⸗ 
on, it ſhould be amended. But the Counteſs 


of Rutlands Cale, lib. 3. 42. is expꝛeſs in the 


point, and ſo is Cro. 3. part 860. Rolls 196. 
Teppet in the Venire and Tipper in. the Di- 
ſtring, Amended, And ſo if the miſtake be 
in the Pannel Jurarz, the Sheriff may 
tome in Court, and amend it. And ſo if 
Samuel be in the Venire and Diſtringas, 
and Daniel in the Nomina Juratorum, upon 


examination, this may be amended. And 
ſo ik the name be right in the Ven. and mi- 


ſkaken in the Chziſtian name in the Di- 
ſtringas 02 Poftea. it is amendable. Rolls 


197. And ſo if he be De A, in the Venire 


and Diſtringas, and De B. in the Nomina 
Juratorum, this is amendable. 


And it is to be known, that in moſt Cales, 


where the Venire facias, Hab. Corpora, 02 Di- 
ſtringas be defective, they are to be amended ; 
but ik the Palady be ſo fatal inthe Venre, 


that it cauſes a mil⸗trpal, (as in the miffake 
of a _ urors Chꝛintan Kame, oꝛ where a Juror 


not 


11 
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Pnire facias nut returned is \wozn, Sc.) thenthe Wervi® 
de novo. ts ta be ſet afide, anda Venire facias de nqvo, 
to be awarded; and ſo was it to be upon thoſe 
miſtakes, (now amendable by the Statuteg,) 
befoze the making thereof. And where a 
One Jury Jury giveth a Merdic which is accepted. 
ſhall not try a any retoꝛded by the Court, be the Uerdic 
cauſe twice. norfet oꝛ tinperfect, the Jurors are difchatged, 
and ſhall never try the lame iſlue again up- 
on a new Niſi prius, But if the Wervict 
be ſo- imperfect, that Judgement cannot be 
given upon it, then the Court ſhall 
award a Venire facias de novo, to try the 
ifue by other Jurorh.. li. 8. 65. Bulſtr. 2 
part. 32. b 


Venire facias Af upon an iſſue all the matter 1 not 
& novd. fully inquired, a Venire facias de novo ſhall 
iTue, 18 E. 3 50. N 


Jn an Audita Querela, if the parties go-to 


iſſue upon payment acco:ding to the defea- 


ſans of the Statute," and this is found foz 
the plaintiff, but the Jury do not afſeſs 
Damages, che Court han award a Veni- 
re facias de novo, to alleſs damages. 22 E. 
3. J. vide hic cap. 6, and Rolls tit. Try- 


al. 593. 395. 


Ik the Reco2d of the Niſi prius be unum 
modum tritici foz modium, and the Plain- 
gif ts Nonſuit at the Alle, fo: this mi- 
take, if the Recozd- m Caurt be el ſcil. 

odium, 
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6 this Nonſuit ſhall not be Re- 
tozded, but .a Venire facias de novo ſhall be 
awarded. Sa fo2 any other miſtake, as if the 
Reco2d in Court be Grays-Inn Lane, & c. 
and the Niſi prius, which is but a trans 
ſcript, be Graves-Inn Lane, &c. Io this is a 


nonſuit upon another Reco2d,- than * 
is in Court. 


In Battery againſt Chzee who plead 
Thzee ſeveral Pleas, and upon the Writ 
of Niſi prius, two iſſues are found foz 
the Plaintiff , and Damages alleſſed; 
but nothing is found foz he third ifTue , 
this is a miſtrial, and a Venire facias de 
novo chal iſſue. 


Jn Detinue, ik the Jury find Damages detinue. 
any Colts, but no value, as they ought, this 
all. not be ſupplied by a Writ of Inqui⸗ 
ty of Damages „ büt a Venire facias de 
novo ſhall be granted. And ſo of other 
defecs in finding the full iſſue, 


In a Quare impedit if the iſſue be found of 
fo2 the. Wg but by negligence, the . _ 
Jury do not inquite of the four points, ſcil. 
de plenitudine, ex cujus praſentatione fi tempus 
ſemeſtre tranſierit, and the value of the 
Church per annum; This ſhall be ſupplied 
by a Writ of Inquiry, without any Venire 
facias de novo, becauſe the Court ex officio 
ought to have charged the Jury 9 


ze 


Ljectment. 


Imperfect 
verdict. 
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kour points of Inquiry, and if the Jury 
Had found them, no Attaint lap; foz as to 
_ they were but as an Inqueſt of Of- 


In a Writ of Anniiity, if the iſſue 

be found fo2 the Plaintiff , but the Jur | 
do not aſſeſs Damages oz Coffs, this ſhal 
not be ſupplied by a Writ of Inquiry. , 
but a Venite facias de novo ſhall be 
granted. | 


Jn Ejeament againſt Baron and Feme, and 
the Jury find the Wilke not guilty , and 
And a ſpecial Uerdia as to the Husband, 
which ſpecial verdict is afterwards adfudg- 
ed inſufficient by the Court, a Venire fa- 
cias de novo ſhall be granted fo2 both, ag 
well the Wife as the Pugband, and the 
Wife may be found guilty, becauſe the 
Reco2d and iffue is intire , and the Uer- 
dick is inlufficient and void in tout. | 


Do if there be ſeveral iſſues, and the 
Jury find ſome well and direaly, and in 
others ſpecial Uerdics which are imperfec, 
a Venire facias de novo ſhall be granted 
foz all, and the Jury may find contrary 
ts their firſt finding. 


In treſpaſs of Aﬀault e and 
king away ok grain, and the Defen- 
dat at to the Batery juſtiſtes in once: 
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of his grain, upon which the Plaintiff de⸗ 


murs, and as to the grain he pleads not 
guilty, which is found foz che Plaintiff, 
and the Jury do not tar Damages fo} the 
Battery depending in demurrer as they. 
ought, in this caſe, if the demurrer be al⸗ 


terwards adjudged fo2 the Plaintiff, yet the 


Damages foz this cannot be afterwards. 
ſupplied and caxed by a Writ-of Inquiry 
bf Damages, but a Venire facias de novo 
ſhall iſlue to Trpal, becauſe all is compzt- 
ſed in one Oziginal. Vide apres cap. 13. 
and devant cap, 2 


Who ſhall grant it? 


In a Scire facias upon a Recogniſanee 


in Chancery, if the Parties be arc. iſue, 
upon which the Keco2d is commanded in- 
to B. R. and there it appears that the Ve⸗ 
nire facias is not well awarded, the Venire 


 Facias de novo ſhall be awarded in the Kings 


Bench, and not in the Chancery. Roll. lit. 
Tryal 723. 
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In Velvertons Kepo2ts, fo. 64. the Caſe A bun "ut 


was a blank left in the Writ. But re ve⸗ 
ra, it was returned by the Sheriff of Salop. 
Jn Arreſt of Judgement it was alledged , 
that the Venire facias was Uicious foz this 


catife ; But Gawdy = it ſhould be amey- 


des, 


is, That a Venire facias was made Vice⸗ the County 


S | 4 * left out in a: - 
comiti, leaving out Salop., fo? which there Venire facias. 


Several YVerni- 


re ſacias. 
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ded; and by Fenner and Williams, It is 
as no Writ, becauſe it is not directed to 
any Officer. And then it is aided by the 
Statute of Jeofailes, Foz it might rather 
be called a blank, than a Writ, becauſe 


it was directed to no Dfficer, Ik there be no 


return of the Sheriff indo2ſed upon the Ve⸗ 
nire facias, it was held not amendable. 35 Eliz. 
lib. 5. 4 Other wiſe ofthe Diftringas, if that be 
Album breve, and no return, if the Venire 
facias be Night. Rolls tit. 204. 


In Caſes where there are ſeveral Defen- 
dants, who plead ſeveral Pleas, the Plain- 
tiff may chuſe either to have one Venire fa⸗ 
cias foꝛ all, oz ſeveral, fo2 every one of the 
Defendants; But (if you will be ruled by 
Stamford) the ſureſt way is to have a Ve⸗ 
nire facias againſt every one, andthen one 
cannot have benefit of the others Challenge: 
neither ſhall the death of one abate the 
Venire facias againſt the other; ( This 
he ſpeaks of in Appeals) But ifthe Court 
once award a joynt Venire facias, vou can- 
not have ſeveral Venires afterwards, though 
there be nothing done upon the firft ; 
extept it be upon matter de puiſne Temps, 
as the death of one of the Defendants, 
&c. lib, 8. 66, lib. 11. 5, 6, Stamf, 
155. Bro. tit. Venire facias 2. 35. 


But now it is the uſual courſe to habe 
but one Venixc facizs upon ſeveral iſſues, 


though 


OAT — 


— — 


Al | 
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though againlt ſeveral Defendants, Cro, One Venire 
3. part. 866, Hob, 36, 64. And ſo uſyal, r [eyes 
that the Court declared, Cro. 2. part. 5 50. y;qe goin. 
That there never ſhall be ſeveral Venire fa- tit. Trial 596. 
cias to try ſeveral Iſſues in one County; 620. 557. 
Foz what need the Plaintiff trouble him⸗ Hob. 88. 51. 
ſelf, and the Country, with ſeveral, when 

one Jury will ſerve his turn; Et fruſtra fic 

per plura quod fieri poteſt per pauciora. But 

otherwiſe, ifit be in two Counties, Cro, 3, 


part. 866, 


After iſſue joyned by two Defendants , ue facts 


if one of them die, and then a Venire fa- between the 
d Plaintiff and 


cias is awarded betwirt the Plaintſt, and 7 
both the Defendants, and ſo in the Hab, „nere one is 
Corpora and: Diſtringas, pet this ſhall not dead. 
Uitiate the Venire facias, &c. to make Er⸗ 

ro: ; becauſe though one of the Defendants 

be dead, yet the other being alive, it is 

ſufficient, And there needs be no ſurmiſe 

in Judicial Writs, that one of the De⸗ No ſurmiſe in 
kendants is dead; It is time enough to Judicial 
thew it to the Court at the day in hank, Cro, Ms _ 

1 part. 4. 26. But if there be two De- o, che parties, 
fendancs, and the Venire facias be but f 
againſt one of them, tis Erroꝛ, 7 H. 4. 13. 

and Bro. tu. Ven. fac. 11. Cro, 1, part. 

426, 


Ik the Venire facias bears date befoze Vue factas 


dated before 
the Action bzought, oz varies from the ea gion 


Roll, pet it is aided by the Statutes of brought. 
J; 2 _- Jcotas 
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: Jeofailes; Cro. 1. part. 38. 90, 91. 203, 
Jeofailes. 204. Miſcontinuance or . diſcontinuance, or 
* miſconveying of Proceſs, is aided by 32 H. 


8. 30. The want of any Writ Original or 


Jud cial, defaults in their form, and inſuffi⸗ 
cient Returns thereupon, are aided by 18. 
Eliz. 14. Cro, 3. part. 259. But you muff 
Have a care the Venire facias be not faulty 
in any other matters of Subſtance ; foz if 
Parties names the parties names be miſtaken, oz the iſſue, 


miſtaken in a ag if the iſſue be ne unques Execuor, and 


Yenire jacias. the 'Venire facias be in placito debiti, &c. 
this is a Piſtrial. Cro, 2. part. 528, 99 
it is, if the Venire facias be in placito tranf. 
greſſioni:, where the Action is in placito tranſ⸗ 
gre ſſionis, & ejectionis firmæ. This miſ⸗ 
awarding of Pꝛoceſs is not aided by any 
of the Statutes, and better it were, that 
No Venire fa- there had been no Ven ere facias at all in 
das holpen. ſuch 4 Caſe ;- fo2 then the Statutes 
5 would have Holpen it. Cro. 3. part. 622, 


Miſ-tryal. 


Return of Jf a Venire facias be direded to the Co- 
roceſs. roners, all the Coroners ought to joyn in the 
. return, they being Miniſters, not Judges, 
and ſo both of the Sheriffs ot London ought 
to jopn, oz elle the Return is not good, 
Hob. 97+ ny... TER Wa ITS. | : ; 


Note, the. Pꝛintipal Statutes of Jeofailes 
are 8 H. 6. cap. 12. and cap. 15. 32 H. 8. 
cap. 30, 18 Eliz. cap. 14.21 Jac. cap. 13. 
and 16 and 17 Car. 2. 8. Intituled an Act 


— ſſ———7ĩi ry net en nes: "ET"; a 
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to prevent Arreſts of Judgements, and ſuper 
ſeding Executions. And the thee firſt of 
theſe Statutes do not extend to Appeals, 
noz to Pleas of the Crown, oz to any 
pꝛsceedings upon them, foz theſe are extep⸗ 
ted, noz to the amendment of any Erigent, 
to make any one Outlawed. As pou may 
ſee atlarge, lib. $. 162. Blackamors Caſe. 


And the four laſt of the ſaid Statutes do 
neither extend to them no2 to Actions, oz 
infozmations upon Penal Laws. Only 
in the laſt of them, viz. 16, 17Car. 2. there 
is a limitation in the negation of the Ex- 
tent, ſcil. Other than concerning Cuſtoms, 
Subſidies of Tonnage and Poundage, to 
which it doth extend. 


If the Venire facias be directed Vicecomiti 


London, Salutem, &c. præcipimus tibi, and 


not vobis, after UMerdict this is Amendable. 
39 Eliz. B. R. Adjudge, Rolls 200. 


And ſoit is, if after & habeas ibi hoe 
breve , & Nomina Juratorum be left out. ib. 
and 204. 1238 | 


But if the date of the Teſte be after the 
return, this was held not amendable, 32, 
33 Eliz. B. R. ib. ſed vide hic ante. But it 
the Award of the Ven. fac. upon the Roll be 
right, and the Mrit wꝛong, it may be amend , 
ed by the Koll, ag the Piſpꝛiſton of the Clerk. 
ib. 201. 5 It 


Y 


Venire facias 
between 2 


Party and a 


ſtranger. 


Inqueſt at 


whoſe re- 
queſt. 


PVenire facias 
by Proviſo. 
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If the wozds, quorum quilibet habeat be 


left out, oz duodecim , - 62 qui nulla affi⸗ 


nirate attingunt, oz Viceeomiti be left out, 
theſe are amendable, as miſtakes of the 
Clerk. Rolls 204, 205- | | 


In ſome Caſes a Venire facias ſhall be 
awarded to make an Enquett betwixt a 
fkranger to the Writ and iffue, and the 
party. J will inſtance but in one, and 
that is upon the Statute of Weſtm, 2. cap. 
6. If a Tenant being impleaded vouch to 
warranty, and the Uouchee denieth the 
Deed, oz other cauſe ofthe UWarranty,&c. 
That the Demandam may not hereby be 
delaped, he may ſue out a Venire facias to 
try the iſſue between the Tenant and 
Uouchee. 


Jnqueſts in Pleas of Land, ſhall be as 
well taken at the requeſt of the Tenant, 
as of the Demandant. 2 Edw, 3. cap. 16. 


If the Plaintiff, oz Demandant, deſiſteth 


in p2olecuting his Action, and bzingeth it 
not to Trpal, then the Defendant, oꝛ Te- 
nant map ſue fo:th a Venire facias with 'a 
Proviſo, which is to no other end but that 
the 'Sheriff: ſhould ſummon” but one Jury, 
if the Plaintiff alſo ſhould have bzought 
him another Writ, to the ſame purpoſe ; 
And although, (as mp Lozd Dyer faith , 
fol. 215.) the granting of this Veaire fa- 
cias, &c. with a Proviſo, depends much 

upon 
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upon the diſcretion of the Court, pet fo2 

the greater part, it is not grantable fo: 

the Defendant, unleſs when he is acoz as 

well as the Plaintiff, 02 unleſs-there be a 

default, and Laches in the Plaintiff ; theres 

foze there can be no Tryal by Proviſo 

againſt the King ( unleſs with the Attoz⸗ 

ney General's conſent, )) becauſe no default, 

o: Laches can be imputed to the King. 

But an avowant in Replevin, may have a 

Venire facias with a Proviſo , immediately lac, Pre- 
after iſſue joyned, becauſe he is Actoz, and Iſſue joyned. 
in nature of the Plaintiff. 8 


Ik the Plaintiff in Detinue , and the 
Garniſhee be at iſſue, and the Plaintiff 
pꝛaps a Niſi prius, . and this is granted, Garniſhed. 
pet the Garniſhee at the ſame time may 
have a Niſi prius with Proviſo becauſe he 
is Plaintiff alſo, 19. li. 6. 46. Rolls tit. 
Z Tryal 629. 


If the Plaintiff deliver the Writ to the 
Sheriff rarde, ſo late that he cannot ſerve , 
it, the Defendant ſhafl have a Mrit with | 
a Proviſo. | | 


But at the ſame time the Plaintſt may 

a have another Mrit, and the Sheriff may 

return which of them he pleaſes at his 
Election. 8 H. 6. 6. | 


| | The | proviſo ought to be, quando duo 
p | Eh | brevis 
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brevis ſunt in eodem gradu & qualirate. 


Ik the default be in Plaintiff after iſſue 
in the pzoſecuting of the Venire facias, then 
the Defendant may have a Venire facizs 
with Provifo, but not a Hab. Corpus with 
a Proviſo tintil the Plaintiff have made a 
default in the ſame Writ, foz he ought 
only to Have the lame Pꝛoceſs with a 
Proviſo, in which there was a default of 
the Plaintiff firſt ; and therefoze although 
theDefendant had a Venire facias with a Pro- 
viſo upon à default ofthe Plaintiff, yet he 
cannot have a Niſi prius by Proviſo with- 
out another default of the Plaintiff, 


It the Defendant had a Hab. Corpus by 
Proviſo and the Jury remain foz want of 
Hundzedozs, pet he cannot have a Piſtrin⸗ 
gas Jur. with à 10. Tales cum Proviſo, until 

à default of this requeſt of a Tales, is in 
the Plaintiff. D. 15 El. 318. 10. 


Wow the But note the Nota ( in Stamford's Pleas, 
Plaintiff may del Coron. fol. 155.) That if by negligence 
ſtop the De- of the Plaintiff, the Defendant ſues a 
> "Inn Pro Venire facias with a Proviſo, pet the Plain- 
” tiff may at his pleaſure ftay the Defen- 
dant, that he ſhall not pzoceed in his Pꝛo⸗ 
ceſs, in pꝛaying a Tales upon the Defen- 
dants Pꝛoteſg, as it appears T. 15 H. 7. 
fol. 9. Andthe Dekendant ſhall never be 
received to purlur this Pꝛoteſs with a * 

No, 
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viſo, ſo long as the Plainti purſues, 0; 
is ready to purſue, as appears Mich. 14 
H. 7: fol. 5: 


And ſeeing the Tales men offer them- Tales men, 
ſelves to us, we will tell them upon what 
accompt they come, befoze they thꝛult them- 
ſelbes into the Anqueſt, commonly foz the love 
of eight pence; but it may be, to do ſome of 


their eue a (zewd turn. 


K CA 
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Why the Venire facias runs to have the 
Jury appear at Weſtminſter, though 
the Tryal be in the Country. Of 
the Writ of Vifi prius, when firſt 
given, when grantable, when not, 
and in what Writs. Of Juſtices 
of Niſi prius. Of the Tales at Com- 
mon Law, and by Statute. When 
the Tranſcript of the Record of the 
Niſi prius differs from the Roll, 
whereby the Plaintiff is Non-ſuit- 
ed, he may have a Diftringas de 


300. 


Pu to obſerve the Pethod of the Writ; | 
the next wozds are, Coram Juſticiariis 
noftris de Banco apud Weſtminſt. tali | 
die. And here firſt of al, you may ack 
me, to what purpoſe the Sheriff is com- 
naͤnded to cauſe the Jury to come to Weſt - 
uiſter, when they are to try the Caule bo 

the 
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the Country, and in truth are not to tome 
to Weſtminſter J muſt confels the reſoluti⸗ 
on of this queſtion is not unneceffary;where- 
foꝛe we mult know, that Oziginally, be⸗ 
foze the Writ of Niſi prius was given, the 
purpoſe foz which the 12. men were to be 
fimmoned upon the Writ of Venire fac. why the 
to come to Weſtminfter, was that contain- ;-;»;-- facias 
ed in the Mrit, videl. Ad faciend. quindam is to have the 
Juratam ; foz then was the Tryal intended Jury appear 
ts be there, if a full Jury appeared; if not, nner. 
then a Hab. Corpora, (with a Tales ſome- Hab. corp. 
times annexed to it, the fozm whereof pou 
may ſee in the Regiſter ) and if they did 
not appear at the Return in the Hab. Cor: 
pora, then went out the Diſtringas. This Diſtringas. 
I ſpeak of the Common Pleas: But the 
courſe of the Kings Bench, and Eh quer, 
ts, after the Venire fac. to have a Diſtrin⸗ 
gas, leaving out the Hab. Corpora. Tryals 
then were all at the Bar. (A ſpeak not 
of Alſiſes.) But now, becauſe Jurors 
Did not uſe to appear upon the Venire facias, 
it being without penalty; Trpals at the 
Bär, are appointed upon the Hab. Cor- 
pora, ànd Diſtringas, becauſe the Jurp will Tryals at Bar. 
m9e certainly appear at the day in the Di- 
ſtringas, thꝛough fear of fozfeiting illues: 
which the Sheriff returns on the Diſtrin- 
gas, not on the Venire facias. By the Sta⸗ 
tute of 18 Eliz, cap. 5. no Jurp ſhall be 
compelled to appear at Weftminſter, foz the 
Erpal of an offence (upon any penal Law) 
| KB 2 come 
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Where a Jury taummitted above 30, mileg from Weſtmin- 
is nor compel- ter, extept the - Attoznep: General tan 
pear ar weſt bo actin cauſe fas a che at 


1 


W 


Thus it wag at Commo | Law, befozs | 
the. giving of the Writ of Niß privs, when | 
"all Juro2s, together with the parties cams 
up to the Kings higher Courts of Juſtice, {| 
Where the Cent pependen ; which (when 
Suits multipiped J was to the intolerable 

burthen of the Country 27 E. 1. cap. 4. 

| Wherefoze- by the e of Weſtminft, 2 
Ni ſi pri us, cap. 39. A Writ, of Niſi prius Was firſt 
when firſt given; and that, in the Venire facias, as 
— we map ſee in the foꝛm of the Writ there 
whcreore mentioned, ſeil. Pra cipimus tibi quod ,ve- 
gt anſors nire facias corem Juſticiariis noſtris apud 
Pleas of the Weſtmon. in octabus Sancti Michaelis, nit 
Crown-156. talis & talis tali die & loco 2d partes illas 
Feenerint 12. &c. Ey which; Writ it ap- 
pears, that the Venire facias was not re. | 

turnable, tin after the day of the Niſi privs. | 

N plus in But the miſchief thereof was ſo great, partly | 
the Hcuire in reſpect that the parties not knowing the 
** Jurozs names, could not tell how to make 
1 their Challenges, and. ſo were ſurpzized; 
and partly, in reſped of the Jury, who were 

greatly de laped by the Eſſoyns of the parties, 

that by the Statute of 42 E. 3. cap. 11. It 

is Ordained, that no Inqueſt, but Aſliſes and 
deliverances of Gaols, be taken by Writ of 

Ni en nor in other Manner, at the K 

N 0 
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186.) the Ring by his Writ may refirain, 
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of the great or ſmall, before that the names 


of all them that ſhall paſsin the Inqueſts, be rcs 

turned in the Court. And their names The names of 

mult be returned upon a Pannel annexex che Jurors 

to the Venire facias, ſv that either party wull be re- 
| turned into 

may have a Copy of the Jury , that he ne coor be- 

may know whom to challenge; And the fore any Try- 

Jury not coming upon the Venire facias , al, and why, 

make a feigned default, which warrants 

the Diſtringas, &c. unleſs they appear at 

the dap of the Niſi prius. | 


So that by what hath been ſaid, pou tris in the 
may perceive to what purpoſe the Sheriff Courts diſ- 
is commanded to cauſe the 12. men to come cferion, whe- 
to Weſtminffer, though the Tryal be inthe / yer 
Country. And that, 2d faciend, quandam not. 
Juratam, becauſe it is in the diſcretion of 
the Court, whether to grant a Writ of Niſi 
prius, 02 to have a Tryal at the Bar. And foꝛ 
this, the Duke of: Exeter being Plaintiff 
in Treſpaſs, à Niſi prius was payed foz 
the Duke, and it was denped, foꝛ that the 
Duke was of great power in that County. 

And it the Zryat ſhould be had inthe Coun⸗ 

try, inconvenience might thereupon follow, 

as you map read, 2 Inſt. 424. and 4 Inſt. 161. 

Nap in ſome Caſes, (as if the Cauſe re- 

guire long examination, & c.) it is not in When the 
the power of the Court to grant a Niſi prius, Court cannot 
it the King pleaſe ; Fo: in ſuch Caſes, (as 5. 2% 
it appears by the Writ in the Regifter, * * 


any 


Where the 
Hing is con- 
cerned. 


.* 


Certification 
of Verdicts. 


What things 
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and command the Juſtices, that they ſhall 
not award any Writ of Niſi prius, and if 


they have , that they ſuperſede it. F. N. B. 


240. 241, No Niſi prius ſhall be granted 
where the King is party, without eſpect- 
al Warrant from the King, oz the Atto2- 
ney Generals conſent. Stamf. 156. F. N. B. 
247. 4 Inſt, 161. 


Jn-a præcipe quod reddat, if the Tenant 
after aid of the King,pleads tothe Inqueſt; 
the Plaintiff ſhall not have a Niſi prius, 
becauſe the Tenant hath aid of the King, 
and ſo the King is in a manner Party. 
25 E. 3.39. Neither is a Niſi prius to be 
granted, if any of the parties may have 
pꝛe judice by it. 


If the Juſfices de NG prius die befoze 
the day in Bank, pet the Reco2d ſhall be 
received from the Clerk of Alliſe, without 
a Certiorari , 02 other fozm of _y but 
the antient fozm. 


Alſo in that Caſe a Certiorari may be 
directed to the Exetutoꝛs o2 Adminiſtratozs 


of the Julkices, to certifle the Recozd. D. 


4, 5 Mar. 163, 55. Rolls tit. Tryal 629. 


They have no power to increaſe Dama- 


the Juſtices of ges, noz to allow oz diſallow pꝛotections, 


Os 


Nif prius may no to allow a Plea of Extommengement 
in the Plaintiff, But they may reco2d 


the 
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the pꝛotection and the default, and thts 
ſhall be allowed oz diſallowed in 8. 

They may demand the Jurozs upon a Jurors fur 
| Pein, they may amerce Juroꝛs, and puniſh Pine fine. 
| a Treſpaſs done in their pzeſence,, which 
i is in deſpite of the King, and foz this 
| make Pꝛoceſs, and map fine Dffenders. 

In Ejeament the Defendanc map plead 

at the Aſſiſes, that the Plaintiff hath entred 

intoparcel of theLand mentioned in the De- 

claration puis le darrein continuance, and the Plea puis 
Juffices of Niſi prius may accept this Plea. darein con. 
But it is in their Election;fo2 if they perteive 
the Plea is dilatozy, they may refuſe it, 

fo; it is in their diſcretion. Sir Hugh Browns 

Caſe in Scaccario. Mich. 8 Jac. Rolls ti. 

Tryal 630. 


Jf 11 Jurozs be \wozn, and the 12th. The power of 
is challenged, and the Jurozs cannot a- he Judge up- 
gree in the challenge; foz 10 affirm the edis. 
challenge, and the other denies it: although matter. 
the party which did not cake the challenge, a 
will not agree that the Eleven \wo2n ſhall challenge. 
have another to them in the lieu of him 
that is challenged, yet the Court map da 


this. 


If a challenge be taken to the Array be⸗ 
foze any Juroz is ſwozn, and Triozs be 
choſen, who cannot agree, yet thep ſhall 
not be commanded in Cuſtody, becanſe 
they never were ſwoan upon the Rino. 

ut 
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Jurors diſ- 
charge. 


Amencement ; 


Ni ſi prius wh 
—— y 


ſo cal 


No N, prius 
before the 
Venire — 
5 returned. 
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But the Court may diſcharge them and 


chule -others. 


If there be thee Trivzs who will not 
agree, the Court cannot take the Uer- 
dict of two, and command the ether 
to pꝛiſon. The ſame Law in caſe of a. * 
upon an iſſue. 


Where 14 Jurozs are impannefley fo2 


the King, the Judge cannot diſcharge any 


of them after they are ſ\wo2n, it nor that 
they will not agree with their Compani- 
ons. 


It the Jury ſay upon demand of the 
Court, that they are agreed, and after- 
wards when they are oppoſed » they 
ſap the contrary in any matter, they 
map be amerced for this. Rolls tit. "wy 


al 675. 


And now ſince the Nik prius (foꝛ fo itis 
called, becauſe the word prius is befoze ve- 
nerint, in the Diſtringas, &c. which was 
not 0 in the Venire factas,' upon the Sta- 
tute ok W. 2. cap. 30. befoze rehearſed,) 
muſt not be in the Venire facias, becauſe the 
names of the Juro2s are to be returned ts 


the Court, befoze the e of the Niſi 


prius; therefoze the Niſi prius fs now in 
the Hab: Corp. and Diftringss, And if the 
Sheriff return not a Pannel of the Ju- 

roꝛs, 
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£029, upon the Venire facias, there ſhall be 
no Nifi prius upon the Tales, until a Pan: 
nel be returned. 27 H, 6. fol. 10. 1 H. 5. 
fol. 11. Whith bzings me again to ſpeak of 
the Tales. 


A Tales ig @ ſupply of ſuch men, as were The T:/es a: 
impannelled upon che Return of the Venire Common 
facies, grantable,when enough of the pzinti- . 
pal Pannel to make @ Jury do not appear, 

02 if a full Jury do appear, yet it ſo many 

are challenged, that the reſidue will not 

make a Jury, then a Tales may be grants: 

ed. And this at Common Law was by 

Writs of Decem tales, Octo tales, &c. ( out 

of the Kings Courts ) ons of them after 
anothet; as there was nerd, untill there 

was a full Jury. Wut now bp the Sta- 

tutes of 35 H. 8. 6. 4, 5. P. M. 7. 5 Eliz. 25. 

and 14 Eliz. . 


The Jullices of Alliſe, and Niſi prius, %, * 
at che Requeſt: of Plaintit, oz Deman⸗Statute⸗ 
dant, Defendant oꝛ Tenant, 0 of the p20- 
ſectitsy/ tam quam, (if two, mdze, o: but 
one of the pzincipal Pannel appear at che 
day of Niſi prius,) may ptefently cauſe &@ 
ſupply to be made of ſo many men as are 
Wanting, of them that ave there preſent - 
ſfanding about the Court; and hereupon the 
very Act is called a Tales de circumſtantibus. 

Note the differerice. between Tales at 
Common Law, and Tales by the W 

L the 


74 Tryals per pais. 


the firſt cafled only ¶ Tales J, the ſecond; 
D Tales de circumſtantibus 1, the laſt of which 
can't be granted at a Tryal at Bar, which 
is a Trpal at Common Law; foz there it 
muſt be onlyſ Tales ]by Writ annexed to the 
Venire facias, But Tales de circumſtan ti- 
bus is given by Statute to Tryals by Alliſe 
and Niſi prius, per Stat. 35 H. 8. 6. Pet 
ſuch a Tales to an indinment in Wales, wag 
w. of that Statute, and helped by.4, J Pb. 
ar, 7. 


If the Aaue be to be tryed per two Coun⸗ 
Tales in what ties, and one full Inqueft appear of one 
K. 2 A. County, but the Inqueſt remain foz de⸗ 
'E fault of Jurors-of the other County, A Tales 
hall be awarded to the County * the 

de fault is, not ts the other. | 


If a Juror die after he is Impannelled, a 
Tales ſhall iſue, not a Venire fac ias. | 


we Upon a plugies Diftringas thꝛee only ap⸗ 
rus pear, the Plaintiff pꝛaps another Diſtringas, 


may have a 


Tules. without pꝛaping a Tales, pet if the Defen- 


dant pꝛap a Tales, the Court ought t to * 


it. D. 20 El. 359: 2+ 
A 
In what Caſes; 1 A Tales hall be granted in an Attaint, if. 
all the Grand Jury make default. 


arvhat eme: It tannot be granted at the day of the 
return of the Venire facias, 


£5 


If 
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It the Venire facias be good, and the Hab. 
Corpus, ill, if the Pannel be affirmed . pet 
the Tales is void, foꝛ in cffect there is on 


ly a Vere facias returned andthen no Tales. 


If the Defendant hath a Hab. Corpus Tales wich a 
with a Proviſo, pet the Tales ought not to Proviſo. 
be granted with a Proviſo at the Defen⸗ 
dants requeſt. befoze a default in the re⸗ 
queſt of a Tales in the Plaintiff. 


At Common Law befoze the Statute by 
Tuſtom of a Court a Tales de circumftantis 
bus might be granted, foz this is a good 


.Cultom. Dubitatur, Rolls tit. Tryal 672, 


If great perſons are concerned, and bp Tales denyed. 


their labouring the Jury doth not appear, 


and Tales men are pꝛepared fo2 their turn, 
and there is a great tumult de circumſtanti- 
bus; The Juſtices of their diſcretion map 


denp a Tales, and adjourn in Bank, not⸗ 


withlkanding the Statute. The p:inct- 
pa! Pannel muſt and, oz elſe there can be 
Ro 1 ales. 


Ik the Bayliff of the Franchiſe anſwer, 
that there be not ſufficient of, his Bayli- 


wick, the Juſtices may award a Tales decir: - 


cumſtantibus to be returned bythe Sheriff. 


Ik the Tenant fo2 life pꝛap in aid of 
K 2 i the 


Attorney. 


4 0 
Fi 1 
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the Ring who hath the reverſton, the Juſti- 


ces cannot grant a Tales de circymftanti- - 


bus, becauſe the Bing is concerned. 


If cwoCoroners 03 Eſliers return the Pan- 
net, one of them cannot return the Tales,&c, 


If the Defendant ſue the Writ of Niſi pri- 


us by Proviſo, yet the Phiniff may have a 
tales, Kc. | 15 


The Sheriff map return 24. 40. 02 any 
number upon the Tales de circumſtantibus. 
And it may be pzaped by Attorney, (al- 
though the Statute doth not mention an 


Attorney) as. well as in/pzoper perſon. 


The Vouchee ina præcipe quod reddat may 
May a Tales, though he be neither Plaintiff 
n02 demandant, in the ürſt action. 


It there be thiee wlaintitks in Reple- 
yin, &c. and one of them makes default at 
the Niſi prius, the other two cannot pꝛap a 
Pagen other wile of tws Coparceners. by 


Mayor and Commonalty, in their pꝛoper 
perſons cannot c P2AY e a TOs: A Biſhop 05 


NN may. 


"Two plaintiſfa in Treſpaſs and at the Niſi 
prius the Defendant ' ſhews a Recozd tothe 


Court, by which it appears that one of the 


Dua was Dntlawed after the laſt 
| continuance, 


continuance, the other cannot bar a * | 


nit ated perſons, hut not Qutlaweds2 attaint, 
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The Sheriffs upon the Tales de circus 
ſtantibus map Impannel a Pꝛieſt 92 Deacon,if 
he hath ſufficient freehold of Lay Fee, but 
not an Jnfant,noz aue ot the age of Sopearg. 


De may Impapnel Caroners ; :Capital what perſon 
Pinilers of any Coꝛporation, Fozeffees, ofthe Tales, 
men blind, mute, (ik they have their un⸗ 
derſtanding, but not Deaf men) Excommu⸗ 


not Aliens, noz Clerks attainted, noz 
perſons attainted of falſe Uervicts, *' 


The Coroners map put the Sheriff on the 
Tales, 


| It ſeems by tho Statute , none ok the Challenge. 
parties can challenge the Array of the Tales, | 
but only to the ow. 


After a challenge to the Poll tryed, 
there ſhall be no ather challenge ts the 
ſame Poll, fo2 any cauſe oz matter that is 
at the ſame time. 

In an agion of Treſpaſs, fo; taking away 
the Plainciffs monep, one of the Tales was 
challenged, becaufs he was acommonFoſterer 
of Thieves, and dwelt in a ſuſpicious place, 
and of ill tame, and held a good challenge. 


For Challenges ſeo the Tir, Challenge at 
large. What 
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"har iſſues thai be ren by Tales de 
circumſtantibus, fer Walliams his reading , 
ane . a 

ie e hell» 
porter, obſerve with me his Nota Lecteur, 


iin chis roth. Repozt 104. That at Com- 
mon Aae, in the granting of a On Aye 


IR are-to be conſidered. 

r. he time of the granting, &c. ccheredt. 
5 The number of the Tales. 
3. The oꝛder of them. 

4. The manner of Trpal, that is, where 
by them with _ and where by them 
nlp. -: 

5. The quality of 9 is to be confidered. 


As ts the firft, 4 things are likewiſe to 
be conſidered. 


1. Chat the time of granting them, is up- 
on-default of ſo many of the pꝛintipal Pan- 


nel, that there cannot, be a full Inqueſt, 


2. Chat at the time of granting them the 
pꝛint ipal Array ſtand; foz Tales are words 


eee, and have reference to the 
allem⸗ 


— 
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allemblante, which then ought to be in effe; 
and: therefoze if the Array be quaſhed, pal 
the Polls challenged and treited, na; 
ſhall be awarded, foz then there are trot 
vales, but in ſuch à Caſe, a new Venire 
facias ſhall be awarded. Wut it. a .the 
time ok granting the Tales, the. pineipal 
Pannel ſtand, and afterwards, is, wach 
as akozeſaid, pet the Tales ſhalj itand.; 02 
it ſufficeth if there were .Quales, e ; 
ok granting the Tales. | - 


9784 v1 17 
—— v3 if 


3. It is to be obſerved, that he wi 
is meerly Defendant, cannot” p2a 5 als 
tif the Plaintiff hach made default, ,, 


4. In ſqme Caſes, aTales hall be e 
ed Alter a full Jury appear and is ſ worn 34S 
if a Jury be charged, and afterwards be⸗ 
foe a Verdict given in Court, one of them 
die, a. Tales ſhall be awarded, and no new 
Venire facias and ſo if any of the Jurors 
[mpannelled die befoze they appear; and 
this appears by the Sheriffs return, the 
Pannel ſhall not abate, but if there be need, a 
Talcs ſhall be awarded. And the time foz 
Challenge, and Tryal of the Tales, is af- 
ter the principal Pannel be tryed; and if 
the pꝛincipal Pannel be affirmed, the ſame 
Trpo:s ſhall try the Tales; But if it be 
quaſhed, then the two og of the Pꝛinci⸗ 
pal * not try the Tales | | 


As 


| 10 t jy cr 


| Fertath, a8 70.8. 6.024. Kc. But note by 


Aa cetcai 


TryaK er pas. 
fetdnid, 40 wit; 10 Mer } « 


. yt Cas, FT. * — —— 
ee "om 12 


Yn tt 


Deer che Venire flee ig ph 12 Wa 12. 
AiFchs keatur whetelte moꝛe tht 5 
— may be granten in Appeals „ 


ne 1e is de 5. Beten 


eremp ndif befcult 
ir, t Fe SR map 


| * 13 he may * and free 
K Foo veration and 


ee ear wit res thts 


deu 
dis, * 
= 70340 45 1 ; 


2: This the munber ought always to be 


Stati of 35 H. $a Tile de circutiffrn- 
rf 1 granted, ad well of an arg re 
in number, unn that by foxeeof 


chele be in the Stat. 35 H. 8, So many, 
&. as ſhall make vp'x' fult Jury. 


che third, to wit, the Hyder, At is 
be known, that always in every new 
Tale, 0 1 number be diminched, as 
if the firſt be 10. the ſetond chall be 8. and 


w always leſs, But if the 7 Talcs awarded be, 
quached 


ts in fiVG reit 


— 
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quaſhed by Challenge, you map habe an⸗ 
other of the ſame number. 


As to the fourth, to wit, the manner of Try- 
al, that is commonly by them with others; 
but by them only, when after the granting 
the Tales, the pzincipal Pannel is quaſhed, 
then the Tryal ſhall be only by the Tales; 
oz if the Tales do not amount to a full In⸗ 
gueſs, another Tales to ſupply the fozmer, 
map be granted. | 


As to the fifth, to wit, the Quality of the Therefore if 
Tales, they ought to be of the ſame Quality the agate ge 
as the Quales are; and therefoze if the firlt be „e . 
per medietatem linguz,of Engliſh and Aliens, ,,.. the Tales 
ſo ought the Tales to be, ſo if the Pzintipal cannot. 
be out ofa Franchiſe; ſo if the Venire facias 3 E. 4. 12. 
be directed to the Coroners, ſo ought the Tales; 
and all things which are required by the 
Law, in the Quales, are required in the 
Tales: As pot map read in the afozeſatd 
Statutes. vide Stamf. Plees del Corone, 


fol. 155. 


Where a Juror is withdzawn, when the 
Plaintitt intends to bꝛing the Cauſe to Trpal 
again, he may have a Diftringas, &c. with 
a Decem Tales. | 


By the Statute of 23 H. 8. cap. 3. At᷑ there 
be not enough ſaicient Freeholders ag are 
required in an Attaint, in the County 3 Attaint. 
| Þ uey 
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ſuch Attaint is taken; a Tales map be award⸗ 
ed into the Shire next adjoyning, 


Ik the Tranſcript of the 'Recozd. of the 


Niſi prius be miſtaken, and not warrant- 
ed by the Rolls, foz which cauſe the Plain- 
tiff becomes Noneſuit, he may have a Di- 
ſtringas de novo, upon motion to the Court, 
and the Poſtea ſhall not be reco:ded, Cro.1. 
part. 204+ Palmers Reports. 378. Foz 
there is but a Tranſcript of the Recoꝛd ſent 
to the Juſtices of Niſi prius. Firlt they were 


Naß prius, and Juſtices of Aſſiſe, and therefoze they retain 


Juſtices of 
Alſiſe. 


that name ſtill though Aſſiſes are very rare⸗ 
Iy bzought : Foz this common Action of E- 
jectment hath Ejeded moſt real Actions ; 
and ſo the Aſſiſe js almoſt out of uſe, 


— — 6 


CAP. 
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Of the number of the Jurors, and why 
the Sheriff returns 24. though the 
Venire facias mentions but 12. If he 
returns more or leſs, no Error, and 
of the. number 12. And when the 5 
Tryal ſhall be per primer Jurors. 
And of Inquelts of Office; and when 
to remain pro defectu Juratorum. 


Dw fo the Quales: and theſe pou 
ſee fo2 number, muſt be 12. by the 
Common Law, D. and St. fol. 14. fo; quality, 
liberos & legales homines, And firſt of their 
number 12. And this number is no leſs | 
eſteemed of by our Law than by Holy Writ; Of the num- 
If the 12 Apofties on their 12 Thꝛones, muſt 
try us in our eternal State, good Reaſon hath 
the Law to appoint the number of 2. to 
try our tempozal, The Tribes of Iſrael 
were 12. the Patriarchs were 12. and So- Joſh. 4. 
lomons Officers were 12. 1 Kings 4. 7,vide Scene. 4% 
Sir Hen. Spelman, verb. [ Jurata J There- 
{oe not oaly matters of fad were tryed by 
12. but of ancient time 12, Judges were 
| MP 2 to 
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Plow. Com. to try matters in Law, in the Exchequer 
in procemio. Chamber, and there were 12. Counſellors of 


12 Judges. State, foz matters of State; And he that 


wageth his Law, muff Have 31. others 
with him, which think he ſays true. 
Leſs than 12 And the Lab is ſo pꝛeciſe in this number 
in Inqueſts of pf 1 2. that if the Tryal be by moze o2 leſs, 
me, it is a Miſ-tryal ; But in Inqueſts of Df- 
Finch 4co. fice, as a Writ of Waſt, there leſs than 
484- 12. may ſerve, F. N. B. 107. c. and in 
Writs to inquire of Damages, the juſt 
number of 12. is not requiſite, fo2 they 
map be over 92 under; And ſo it was re⸗ 
ſolved Trin. 1651. B. R. Abbot verl. Holt, 
that the Sheriff ought ( in Writs of Inqui⸗ 
Inqueſt of Of. Tp) to ſummon 12. by their names, pet 


fice. Vide hie Damages aſſefſed by a leſs number is 


cap. 13. FCufficient, and in the Writ ta the Sheriff, 
quod ipſe inquirar per Sacramentum pro bo- 
rum hominum, omitting ¶ duodecem ] its 
good and uſual. 


And in a Writ of Inquiry of Wafte by 
13. it was holden Good. 1. Cro. 414. 


In Dower if the Tenant tome at the 
G2and Cape, and ſap he was always ready 
to render Dower, and iſſue is taken upon 
this, although ſeifin of the Land be p:e- 
ſently awarded, pet no Jnqueſt of Office , 
bat the Jury upon the Tryal of the ifſue, 
thall alſefs Damages. 22 E. z. 15, 


In 


r 
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An what cales there ſhall be an Inguett ot 
Dffice, and in what not, ſee Rolls tic. Try⸗ 


al 595. | 


And although there can be no Werdic Why the 
but by 12. yet by ancient courſe and uſage, Sheriff re- 
(which as mp Loꝛd Cook tells pot, makes 24+ 
the Law in this Cale, 1 Iaſt. 155.) the 
Sherif is to return 24. And this is foꝛ ex⸗ 
pedition of Juſtice; fo; if 12. ſhould only 
be returned, no man ſhould have a full Jury 
appear o2 ſwozn, in reſpec of Challenges, 
without a Tales, Which ſhould he a great 
delay of Tryals; And foz this cauſe ac 
Common Law, 'twas Erroꝛ if the Sheriff 
returned leſs than 24. Wut now it is 
remedied by the Satute of 18 Eliz, as a 
mil-return , ſee Cro. 1 part, 223. li. 5. 36, If the Sheriff 
37. Wy which Bookg it appears, that if return leſs 
the Sheri return but 23. &c. it hall not 22 24 K 
vitiate the Uerdict of 12. Ho, though a a 
full Jury do not appear, ſo that the Try- 
al is by ten of the pzincipal Pannel, and 
two of the Tales, notwithſtanding May⸗ 
nards Opinion to the contrary, and Cro. 3. 
part. 587. Che Sheritts uled to ſummon a⸗ 
bove 24. ſcil. effrænatam multitudinem, but Muſt not re- 
now they are pꝛohibited by Statute, to ſum⸗ turn above 
mon above 24. Weſtm. 2. cap. 38. _ 

In what caſes 


| EY og the Inqueſt 
If the iſſue be to be tryed by 2 Counties, Þ< in4velt 


if but one of one County appear, although for default of 


a Jurocs, 


d 


8 * > nm 
F : 
* 


8 


8 


2 Counties. 


The manner 
of (wearing 
the Jurors. 


Where there 
muſt be 16. 
and 24. in a 


Jury. 
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a full Inqueſt appear of the other, pet this 
ſhall remain foz default, becauſe they can- 
not try that whith is in another County. 
There ought to be fix of each County, 
And ſo of one Inqueſt out of a Franchile , 
and another out ok the Guildable, and ſo 
of 2 Pannels returned in an Aiiſe by ſeve- 
ral Bapliffs of Franchiſes to try one iſſue, 
and one Pannel makes default, the iſſue ſhall 
not be tryed by the other Pannel, fo! the 
Jurors in one Franchiſe cannot make the 
view in another Franchiſe. Roll ric. Tryal 
673+ | 


Ik the Jury be of 2 Counties, oꝛ 2 Pan- 
nels of the Guildable and Franchiſe, &c. 
they ſhall be ſwozn interchangeably firſt 
one of one, then another of the other. 


If the Jury goat large until another day 
after they are ſwozn, and the Roll of the 
entry be not in Court, they may be lwoꝛn a- 
new. Roll. tit. Trial 674. 


To make a Jury in a Mrit ol Right, 
Which is called the Grand Aſſiſe, there mull 
be 16. ſcil. four Knights, and 2. others ; 
the Jury in an Attaint, called the Gꝛand 
Jury, muſt be 24. Finch 412. & 485. But 
if the iſſue be upon a matter out of the 
point of the Attaint, as upon a Plea of non- te- 


nure, the Zryal ſhall be by 12 Juratores, 21 


E. 3. 16. 
There 
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There may be moꝛe than 16 ina Mrit 
of right. Rolle tir. Tryal 674. 


When Proceſs uſed to be made out where wit⸗ 
againſt the UWitnefſes in Carta nominat. to neſſes joyn 
jopn with the Jury in Trpal of the Deed, with the 
as was uſed befoze the Statute of 12 E. Ju te ua. 
3.C. 2.( { bis Teſtibus being then part of the cerain. 
Deed) then the number was uncertain , 
attoꝛding as the number of Mitneſles were 
in the Deed : wherefoze no Attaint lap, if 
the Deed were affirmed, becauſe moze than 
12 ſopned in the Uerdict. But otherwiſe , Cannot prove 
if the Deed was not found, becauſe Wit- a Negative. 
nelfes cannot pꝛove a Negative. F. N. Br. 

106, b. 1 Inft. 6. 2 Inft. 130, &c. 


Jf 12 are ſwozn, and one of them de- — departs 
part by conſent, another of the Pannel may —_ 
be ſwozn, and joyn with the other 11, in conſent. 


the Uerdic, 11 H. 6. 13, 


In Erroz upon a Judgment in Cornwal, a Jury of6. 

hecauſe the Trpal was but by 6. adjudged 
that it was erroneous , though it was re- 
turned ſecundum conſuetudinem i1bidem 
ante, &c. foz ſuch Cuſtoms are ſagainſt 
Law, unleſs in Wales, : which are per- 
mitted by Ac of Parliament, Cro. 1. part, 
259. 


It 
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Per primer Ik the recozd be pleaded in Bar of the 

_ See Afliſe, and the Party that pleads ſaps, the 

e c. Cane Tenements were put in view to the 
fozmex Jurors: If the Plaintiff ſaith nient 
compriſe , This ſhall be tryed per primer 
Jurors, & auters, 13 H. 4. 10. 


Sd if the Tenant ſaith that theſe Landg 
ate not the fame Lands befo:e recovered 
this cha be tryed per primer Jurors 
> 22. Aſſiſe 16. and ſo ina Rediſ⸗ 
eiſin. . 


So in an Aſſiſe, if the Defendant plead a 
Recobety per view de Jurors in another 
Aſſiſe, this ſhall not be tryed by the Aſſiſe 
but per primer Jurors. 13 H. 4. 10. | 


And if at the return of the fozmer Jurors 
and others, all the fozmer Jurors appear, 
the Trpal ſhall be by them only, but if any 
do not appear, they ſhall be ſupplied by 
the others. 40. Aſliſe 4. 


Jn ſuch caſes where the Plaintiff is not 
to recover the Land, noz to defeate the 
fozmer Judgement, if nient compriſe be 
—4.— upon 4 Recovery plea ded, this map 

ee by other than the fozmer Jurors. 
1 H. 6. 5. | 


As in Treſpaſs foz Trees cut, the De⸗ 
fendant pleads that he recovered befoze in 
Eh, an 


— — 8 
ee me 11 
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an Aſſiſe the ſame Land where, Kc. and 


tut, &c. the Plaintiff ſays this Land, 
where, &c, Wag not put in view, and 
ſo nient compriſe, This ſhall} not be 
tryed by the firſt Jurors, but by others, be- 


cauſe this agipn doch not defeat the fozmer 


Judgement no2 recover any thing but Da⸗ 
mages. Hoe. e-the difference. 1 H. 6, 5. 
Where the Trpa 
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Hall be per primer J urors, Certificate of 


and where by them and auters, and where agic whar, 


only per auters, ſee Rolls tit. Tryal. 593. 


This is where the Bayliff of a Tenant in 
an Aſſile pleadeth, Ec. and loſeth hy the Aſlice. 


- td the Te - Ui hatha releaſe, D2 152 
$05 me {charge to pleap, then he may 


is means h Have the parties and firf 


Jurors to 
he. that b 
in pield vue amageg. "Te of i Law. 


8 again, ap if it be kound, | 


Jurors muſt 
be Libtrp, 


Forteſcue 
cap. 25. 


Legales. 
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— 


Ap. VII. 


Who may be Jurors, who not; who 
exempted z, and of their Quality, 
and Sufficiency. | 


8 much fo2 their Pumber, next their 
_J Nualicy is to be conſidered; And fo? 
this, the. Writ inkozms you who they 
ought to be, 1. Liberos, that is, Freemen, 
not Uillains, oz Aliens, and that not only 
Freemen, and not bond; but alſo thoſe that 
have ſuch freedom of mind, that they ſtand 
indifferent; without any Obligation of 'Af/ 
finity, Intereſt, oz anyother Relation whats 
ſoever, to either party; ſometimes the 
wozd Probos, inſtead of Liberos, is attribu- 


ted to them; they are both good Epithetes 


foz a Juror, but J effeem the-firt moſt 
lignificant. 


2. They ought to be Legales, not out- 
lawed, not ſuch as habe loft Liberam legem, 
pz become infamous, as Recreants, perſons 
attainted of Felony, falſe UWerdia, Conſpi⸗ 
racy,Perjury,Przmunire,o2 Forgery upon the 
Statute of 5 Eliz,-cap, 14. and not upon the 

2 Sratute 


— 
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Statute of x H. 5. 3. Not ſuch as habe 
had Judgement to loſe their Ears, ftand 
on. the Pillozy o Tumbzel, oz have been 
ſtigmatized oz branded, no2 Infidels, nei⸗ 
ther can any ſuch be Witneſſes, 1 Inſt. 6. 


3. Homines; they ought to bemen, (pet & A Jury of 
there ſhall be a Jury of Women to try if Women. 
a Women be Enſeinr, upon the Writ de 
ventre inſpiciendo. ) But what kind of men 
theſe ought to be, is woꝛthy to be known. 
And foz this, ſome men are eremptedfrom 
ſerving in Juries, in reſpect of their Dignity, 
as Barons, .and all above them in degree. 
Many are exempted by the Mrit de non Exemption of 
ponendis in Aſſiſis, F. N. B. 166. as aged Jurics. 
perſons 70. years old, and many others 
are exempted, as Clerks, Tenants in an- be comp p 
(out of the Fozelt) Coroners , Infants 
under the age of 14. years, Officers of the . 
Sheriff, ſick decrepit men, and ſuch as are 
exempted by the Kings Charter: pet in a 
Grand Aſſiſe, pzeambiilation, Attaint, any 
in ſome other ſpecial Caſes, ſuch men as 
are not exempted by reaſon of their Dig⸗ 
nity, ſhall be fozced to ſerve, notwitſtand- 
ing their exemption in other Caſes. Sc 
Dalcons Dffice of Sheriffs, fol. 121. 52 . 
3. cap. 14. 2 Inſt, 127, 130. 378. 447. and 
$61, Counſellozs, Attorneys, Clerks , and 
other Piniſters ok the King Courts, are 
not to ſerbe on Juries; But A find one Jury 
2 2 ade 
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made of Attorneys of ths Common Bench, 
any Erchequer , in a Caſe bought upon 
a Bill in the Exchequer,” by Sit Thomas 
A Jury of Seton, Juſtice, again Luce C. fo2 calling 
attorneys. ok Him Traytor in the pꝛiſence of the Treas 
4 ſurer and Barons of the Exchequer. And 
this Jury of Attorneys gabe che Juſtice one 
hundzed marks Damages. zo Aſſiſe 19. 


The Court frequently ozber à Jury of 


Perchants, to try Perchants Aﬀairs, 
50 what cates If the Charter of exemprion be, thathe 


they ſhall be ſhall not be put in Juratis Affiſis feu recog- 


— by nitionibus, & zliquibus pet this ſhalt not ercuſe 
harten. in à MMltit of Night upon Erpal of the Grand 
Aſſiſe, foz he comes, not in in this Cafe 

; by ſuch Procefs as in _other Cafes, but is 
chofen by the Dath of the 4 Chivaliers, and 

now he is in a manner Judge in this Cale. 


Neither thalt it exempt him in an At⸗ 
taint, noz in a Grand Inqueſt, to inquire 
of Felonies, &c. becauſe the Charter hath 
not this Clauſe, Licet tangat nos & 'hzre- 


- 


des noſtros, 42. Aſſ. 8. 


At _- time At the Nift prius the Bayliffe of a Mill. 
and how the May chew A Charter, that to try con- 
Charter ſhall tracts, & , within theUill, the Inq aeft thall 
»callowed- "he all vf Denizens without Fopelgners, and 


dis halt de allothed, and the Foreigners 
Wall be oufted, 29. Affſe 17. 80 
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£9 may the Burgeſſes, whs ate put upon 


A „ out of Borough, if be 
rh cher IG Aale f. they ya 


It a man be Impannelled of an Jaqueſ Allowed . 
and ſhew ſuch Charter of exemption of Vichout Writ. 
the ſame Ring in whole time he chews it, 
this dught to be allowed without vat. 39 
E's 3. 13. Rolls ib. 63 3. 


4. De vicinet. de C. It is not Niciemt 
that they dwen in the County, bit they are 
to be ot the . eee Nay le plus pros vime: 
cheins, to the place of the fact, as by Arctic. 
ſuper cap. 9. it is appointed: The yep mult 
be moſt near, moſt ſuffirievr , leaſt 
ſuſpicious, ib, as J 301 thew heteafeer. 


5. Quorum quikider habeat quatuor libras Sufficiency of 
terte, tenemeft. del reddit. per annum ad Jurors. 
mines; This is their ſulfiriency , where 
the debt 62 Damages (02 both together, 

1 Inſt. 272.) umu to 40 Barks'v2 above. 
The wutcienty bf Jurors in other Taſes 
of lefſer moment, is till teft to the difcrett- 
on of the Juffices, Forteſcue cap: 25. who 
(experience tells us) never require Jurors 
under 4 li. per annum, 'arcorditig; to the 
Dtituce-'of 27 Elie. cap. 6. befoze which, 
men ok 40. % per annum, ſervey; But nei- 
ther this, nal t t Seat vf 35 H. 8. TO 
o Icries in & „ Towns Coppozate 4 


er 
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other p2iviledged places, oz in the 12. Shires 

of Wales, ſo that there they ſhall be return⸗ 

ed, as befqze they lawfully might have 

been; foz the Jurors (ufficency in Attaints , 

ſee the Statuces 15 H. 6. 5. 18 H. 6. 2.and 
13 H. 8. 3. | 


As to the Statute 35 H. 8. 6. The tryal 
ozdained þy that Statute, lyes only in ſuch 
actions, which have their ozdinary trya] 
by 12. men, and not moze, and by Writ of 
Niſi prius, and this only in thoſe adisns, 
in which the Proceſs of Yeaire facias, Ha- 
beas Corpora any Diſtringas, lyes againſt 
the Jurors, and in no other actions. 


And although the Statute only mention 
the Tryal of iſſues joyned in the Kings 
Courts commonly holden at Weſtminſt. 
and if the action be commenced in any 
other Court: yet if the ILve be joyned in 
any of the Courts at Weſtminſter, it thall 
be tryed accozding tothe ſatd Statute, and 
ſo if thoſe Courts are removed from Weft- 
minſter, the iſſues joyned in them ſhall be 
tryed as the ſaid Statute direus. 


And the wozds betwixt party and party, 
Hall only be intended of Common per- 
ſons, and not betwirt the King and any o⸗ 
ther perſon, no2. when che King | joyns 
with any other perſon, in any a cion which 


by his releaſe oz pardon may be e 


befoze the aalen bzought, _ Which 
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Which is neceſſary ta be known, in re⸗ 
ſpect ot Tales de circumſtantibus, & c. See 
Williams his reading upon this Statute 
lately come out in pint. In which are 
ntany ingenious ſpeculations, but becauſe 
they do not come often in pꝛactice, and the pꝛo⸗ 
fect of this Treatiſe, is only to contain mats | 
ters uſefull foz pꝛadicers; that the Book T 
map not ſwell too big, J omitt them, refers | 
ring you to the reading it felf. See ak- | 
terwards in the Chapter of Challenges. 


It is the General courſe of the Wozld, 
to eſteem men actozding to their Eſtate; 
Foꝛ Quantum quiſque ſus nummorum ſervat 
in zrca, Tantum habet & fidei : And ſure A 
am, the makers of this Law had cauſe 
enough to do ſo in this Caſe; foz if men 
of tels Eſtates ſhould ſerve in Juries, ſuch 
Fellows would only be ſhifted into Inqueſts 
as had moze. need to be - relieved by the 
8 d. than difcretion to fift out the truth of 
the fact: Tis hard to get an unbyaſſed 
Jury now; But ſurely, leſs rewards would 
fooner bzibe and./byaſs meaner men, than 
theſe. Therekoze le& poverty oz - necelli- 
ty ſhould tempt, Every Juror muſt have 4 
li. per annum, as afozeſaid, of Free-hald, out 
of Ancient Demeſne. And the Court may Jurors of 
in matters of great conſequence , direct a above 4.1; 
Venire facias, fo2 a Jury of above; 41. per pr a. 
annum, à piece, but not under. Cro. 2. part. 
672, Bit 
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425 But in ſuch Caſes (every one knows) 
the Court moll v oꝛders the Proto⸗ 
notary to chuſe 48. out of the Sheriffs 
ook ol Free-holders, of the mot ſubſtanti⸗ 
al: mon in che County; and the parties 
welle out 12 4 g then "the mech Vee 


Jurors of 26+ 4. 
per annum. 


a8 — 8. per annum mere — x 
men to ſov be on Juries. *After'Ettates 
heritance coming in greater meaſure to * 
Utilgar,” it was by the lat statute 25 liz. 
cap. G. made er annum, andthe ſame:vea- 
fon improving in late cimeg, it was thought 
confifing with the wildom of a Paritament 
10 raiſe it ta 20. 1. per annum, to the. and 
mens Gates might be toulled in the judge⸗ 
ment of moꝛs knowing Judges vf fart, when 
they become litigious, uus chis was bi zan 
Att of 16, 4 Car. 2. cap. 3. which: ticing 
but/a Ni dationer, and to continue but fo2% 
pears," ard from chence'to-the end of the 
next Selfiotr bf Parliament, it is expi⸗ 
red, but ko; chat it may be reviven, a8 A 
humbly judge it expedient, J have thought 
fit eo i thus: much concerning it. 


Huch A man who hath: Land, Ment, 1 


Dffce' os other pzofic Apprenitre, ont of an- 
cient Demeſn, to the clear yearly value of 
Ali. or which he may have an "Aſſſe, * Ruck, 
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ſufficicnt Freehold, to be a Juror. Vide the 
ſaid reading, Where pou may know what 
Eſtate is ſufficient to make a man a Juror. 
See hic in the Chapter of Challenges. 


Et qui nec D. E. nec F. G. aliqua affinitate jurors muſs 
attingunt, the Law is very cautelous, in nor be of af. 
not leading men into remptation ; Theres finity to the. 
foꝛe leſt kindzed and Affinity ſhould wzong **"0<e? 
the Conſcience to help a freind, our Jurors 
mult not be related to any of the parties; 

And foz this Reaſon likewiſe, the Statutes 
pꝛobide, that no man of Law ſhall ride Judge 
of Aſſiſe, o: Gaol-delivery , in his own 
Country, 8 R. 2. 2. 33 H. 8. cap. 24. pet 
the contrarp Hereof is often done by a non 
obſtantez but how conſiſtent wich integrity oz 
pꝛudente, they know beſt who pꝛocure it 
to be done. But becauſe moſt things con⸗ 
cerning the Quality and ſufficiency ok Ju- 
rors, will come mo2e pzoperly under the Ti- 
tle Challenge, J will refer you thither ; And 
firſt, obſerve mo2e particularly, De quo vis 
cinet. the Jury ought to come. 


D C AP. 


Viine, 
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CAP. VIII. 


Concerning the Vine, from what 
place the Jury ſhall come, &c. 


V is derived of this woꝛd Vicinus, 
and ſignifieth Reighbour⸗ hood, oz 
a place near at hand, oz a Neighbour 
place, where the queſtion about the fac is 
moved. And the moſt general Rule ( ſaith 
Coke, 1 Init. 125. ) is, That every Tryal 


thall be, ont of that Town, Pariſh, oz 


Mamblet, oz place known out of the Town, 
&c, within the Recozd, within which the 
matter of fact iſſuable is alledged, which is 
molt certain and neareſt thereunto, the Jn- 
Habitants whereof map have the better 
and moze certain knowledge of the fac. 


And if a thing be alledged in D. the 


Venue mult not be of D. but de vicineto de D. 


foꝛ otherwiſe the Neig bourhood would be 
excluded. Roll. tic. Tryal 622. 


And if the fact be alledged in quadam 
platea vocat. Kingftreet in parochia ſanctæ 


Marpatetz in Civitate Weſtm. in Com. mo 5 
In 
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In this Caſe the Viſne taunot come out Pariſh. 
pf Platea, becauſe it is neither Town, Pa- 

riſh, Mamlet, noꝛ place out of the Neigh- 
bour-hood, whereof a Jury map come by 
Law; but in this Caſe, it ſhall not come 

out of Weſtminſt.but out of the Pariſh of St. 
Margaret, becauſe that is the molt certain. 

But therein alſo it is to be noted, that if 

it had been alledged in Kingſtreet, in the 
Pariſh of St. Margaret, in the County of 
Middleſex, then ſhould it have come out of 
Kingftreer; fo2 then ſhould Kingſtreet Have 

been eſteemed in Kawa Town: Foz when- 
ſoever a place is alledged generally in plead- 

ing ( without ſome addition to declare the 
contrary, (as in this Caſe it is) it ſhall be Towns 
takenfo2 a Town. 


| And albeit procbia generally alledged, is a p,;ochiu, 
| place incertain, and map(as we ſee by experi⸗ 
| ente, include divers Towns, vet it a matter be 
| alledged in parochia, it ſhall be intended in 
Law, that it containeth no moze Towns than 
one, unleſs the party da ſhew the contrarp. 
Eut when a Oarich is alledged within a More 559. 
City, there without queſtion the Viſne ſhall 
tome out of the Parith, fo2 that is mote cer⸗ 


* 


tain than the City. 


Ik a matter be pleaded done apud Brad- 
ford in Forfeild in parochia de Belbroughton, 
the Venue ſhall be of Belbroughton, andnot 
of Bradford, fo2 Belbroughton ſhall be intend- 

| D 2 ed 
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ed to bea Town, and one Town ſhall not 
be intended to be in another Town, and 


therefoze Bradford ſhall not be intended to 
be a Town. Rolls tir. Tryal 619. 


The Venue ſhall ever be of the molt ter⸗ 


tain place. 


Jn a Quo warranto fo; uſing a Warren 
in D. if the Defendant ſay the Ville D. is 
parcel of the Manner of S. and pzeſcribes to 
have a Warren within the ſaid Mannoz and 
Demeſnes thereof, the Venire facias ſhall be of 
the Pannoꝛ, fo; the anno? by intendment, 
is moze large than the Utill. If the Viſne be 


de D. and S. and the Venire facias be de D. S. 


and V. this is not good, becauſe it is too 
large. Jf apud Burgum de Plimouth, the 
Venue map be de Plimouth generally, If 
apud Villam de Cambridge in Wards Fori, 
and the Venire facias is de Villa& Warda præ- 

dict. this is helpt by the Statute pf Jeo⸗ 


failes, 


If the place be out of a Town, the Ve- 
nue ſhall not be of the next Town , but 
from the place itſelf, but the Sheriff ought 
to return the Jury de pluis prochein vill. 


In Ejectment ok Land in Foreſta de Ke- | 
vennon in Com. the Venue map be de vici- 
nero Foreſtæ, fo this is a plate known, and 


- by intendment, becauſe the Defendant hath 


noc 
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not pleaded in abatement, This is out ot 
any Pariſh o Mill. 


In inkerioꝛ Courts within Bozoughs the 
Venire facias is Quod Venire facias 12. liberos 
Burgenſes Burgi & parochiæ de B. although 
there map be 12 Burgefſes which are not 
inhabitants, Rolls tit. Tryal 622. &c. | 


The Venue ſhall follow the iſſue, vide hic 
poſt ea. 


In Treſpaſs and Battery in London, if 
the Defendant juſtifie in Mid. by Proceſs 
out of the Marſhalls Court, that he arreſted 
ö him, and becauſe the Plaintiff would not go 
withhim, he beat him, &c. Abſque hoc that 
he is guilty in London vel alibi, out of the 
Juriſdigion of the Court. To which the 
Plaintiff replies and acknowledges the ar- 
reſt , but ſays that he beat him at London 
de injuria ſua propria abſque tali cauſa, and iſ⸗ 
ſue upon this, This ſhall be tryed in London, 
and the wozds abſque tali cauſa are void, the 
illue being joyned upon a place certain, ſcil. 
London, affirmed in a Writ of Erroz. Rolls 
ib. 62 4. But the Court ſaid, that he might 
have Demurred upon this Plea. 


Jfa Treſpaſs be alledged in D. and nul De Corpore 
tiel ville is pleaded, the Jury Gall come de Comitatus. 
Corpore Comitatus. But if it be alledged 
in S. & D. and nul tiel ville de D. is plead- 
| * ; ed, 


De Corpore 
Com. 


Tryals per pais. 


ed, The Jury ſhall come out de vicineto de 


S. Foz that is the moze certain. So if a 
matter be alledged within a Panno!, the 
Jury ſhall come de vicineto Manerii. But it 
the Panngo?: be alledged within a Town, it 
ſhall come out of the Town, becauſe that is 
moſt certain, fo; the Pannoz may extend 
into divers Towns. And all theſe points 
were reſolved by all the Judges of England , 

upon Conferente between them, in the Caſe 


of John Arundel Eſq; indicted fo; the death of 


William Parker. 


Where there may be a ſpecial Viſne, the 
ZTryal ſhall never be de Corpore Comitatus, 
Leon. 1 part. 109. 


If a Venire facias ought to be of one 02 moꝛe 
Vills in certain, in a County, and this is 
awarded de Corpore Comitatus, This ſeems 
to be aided by the Statute of 21 Jac, of 
Jeofailes, fo2 this comes from the Vills 
out of which it ought to come, and from 0- 
thers, in as much as it comes de Copore Co- 
mitatus. Rolls tit, Tryal 618. and many o⸗ 


ther caſes touching this matter, 


But in Efectment of Land called S. and 
no place is named where the Land lyes, 
and a Venire is awarded de Corpore Com. 
this is erroneous, and too large, becauſe 
there is a place certain where the Land 
lpes, and pet it is not named in the Nar. as 
it ought to be. Hob, 121. But 


* 
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But if the iſlue be taken upon a title of 


dignity, as whether Chivaler oz not, this may 


come de Corpore Comitatus, berauſe that the 
lieu lou, &c, is not material; id: 


If A. by the name of A. of the County of 
Hamſhire bzing a Scire facias upon a Recog- 
niſance in Chancery in the Countie of 
Mid. againſt B. And the Defendant plead 
that the Plaintiff is Dutlawed by the name 
of A. of the County of Cheſter, to which 


the Plaintiff replies, that he is not una & eadem 


perſona, this may be, by the body of the 
2 or Mid. where the UUrit is brought. 
ibidem. | 


In a quare impedit fo; the Church de Uſel⸗ 
bee, and the Defendant pleads that there is 
no ſuch Church, the Venue ſhall not come 
de Corpore Comitatus, but de vicineto de Uſel- 
bee, foz this is a plate knotvn, and it is in⸗ 
tended the Church of Uſelbee is within the 
Ville of Uſelbee, Hob. 325. 


ro; 


In a gzohibition, if the parties be at il⸗ wild. 


ſue upon a cuſtom de non decimando of wood 
in the Wild of Suſſex, the Venire facias ſhall 
be de Corpore Com. fo the Mild is not ſuch 
a plate, whereof the Court map have conu- 
ſance to be ſufficient to have a Jury to come 
from this, foꝛ the Mild is a wood by intend⸗ 
ment. Hob. 348. 


In 
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Heir tryed 
where the 
Land lies, 
Where not. 


Cro. 3+ part. 
818. Cro. 2. 
part. 303+ 


Non conceſſit 


where the 
Land lies. 


Vine. 
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In a real Action where the Demandant 
demands Land in one County,as Meir to his 
Father, and alledges his Birth in another 
County, if it be denyed that he is Heir, it 
Call not be tryed where the Birth is alledg⸗ 
ed, but where the Land lpeth; Foz there the 
Law pꝛeſumes it ſhall be beſt known who is 


Meir. But if the Defendant make himſelf Heir 


to a Woman, (fo2 that is the ſurer, and maʒe 


_ certain fide,and the Bother is certain, when 


perhaps the Father is incertain ) and 
3 there it ſhall be tryed where the 

Birth is alledged, becauſe they have mo2e 
certain Conulance, than where the Land 


lyeth. 


And ſo it is where Baſtardy is alledged; 
the Trpal ſhall be in like Cale , Muratis 


mutandis. 


It the man plead the Kings Letters Pa- 
tents, and the other party plead non con- 
ceſſit, it ſhall not be tryed where the Let- 
ters bear date, foz they cannot be denyed , 
but where the Land lyech, 


Every Tryal mult come out of the 
Neighbour-hHood of a Caſtle, Manno, Town, 
o: Hamlet, oꝛ place known out of a Caſlle, 
Pannoz, Town oz Hamlet , 
relts, and the like, as befoze, 


as lome Fo⸗ 


Every 
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Every Plea onterniity the perton 5 Where the 
Plaintiff, &c. ſhall be tryed where the Writ Wri is 


bnought at 


ts bꝛ oug he, | — 
aw. 


When the matter alledged extendeth 


into a plate at the Common Law, and 


a plate within & Franchiſe, it ſhall be tryed 
at the Common-Law. 


- Matters done beyond Sea map be try⸗ 
ed in England, and therefoz2 a Bond 
made beyond Sea, may be alledged to be Matters done 
made in any place-in England, if it bear de Sca, 
date in no place; But if there be a place, how cryable 
as at-Burdeaux in France, then it ſhall be Vids cap. ic 
alledged to be made in quodam loco vo- 
cat. Burdeaux in France, in Iſlington in the 
County of Middleſex, and from chence ſhall 
come the Jury 1 Inft. 261, Lach. 4. and 5. So 
ik the Tenant plead that the Demandant 
is an Alien bozn, under the Obedience of 
the French Ring, and out of the Legiance 4 lien; 
of the King of England; the Demandant 
may reply, that he was born at fuch a plate 
in England, within the Kings Kegiance, 
and hereupon a Jury of 12. men ſhall be 
charged; and if they have ſufficient Evi⸗ 
dence that he was bon in France, oꝛ in 
any other plate out of the Realm, then shall 
they find, that he was born out of the Kings 
Legiance.' And if they have ſiifficiont - 
Evidence t that he was * in England, 
02 
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oz Ireland, oꝛ Guernſey, oꝛ Jerſey.) elſewhere 
within the Rings Dbedience, they chall 
und that he was bozn within the Kings 
Legiante. And this hath ever been the pleads 
ing, and manner of Tryal, in that Cale. 
So of other things done beyond Sea, the ad- 
Things done verſe party map alledge them to be done at 
beyond Sea. ſucha place in England, from whence the Jury 
thall come, and in a Special Uerdic, they 
Lib. „ 26. Map find the things done bepond Sea. lb. 

5 F lib. 7. 26. . 

So when part ok the act is done in Eng⸗ 
13 land, and part out of the Kealm, that part 
the Realm, That 18 to be perto2zmed out of the Realm, 
and pare {if iſſue be taken thereupon, ſhall be trped 
within, here by 12 men, and they ſhall come out of 

the place where the Writ oz Action is 


bzought. Ib. lib. 6. 48. 


@rroz, foz that Judgment was given by 

Full age tryed default againſt the Defendant, being an Jn- 
where the kant, iſſue was taken that he was of full 
Land lies. age. And Godfrey moved, whether the 
Trpal ſhould be in Norfolk, where the Land 

was, 02 in Middleſex, where the Action 

was bzought. And the Court held, that it 

ſhould be tryed in the County where the 

Land lap; and Tanfield ſaid, Jt was ſo 

adjudged in the Kings Bench, between 
Throgmorton and: Bur find. Cro. 3. part. 


81 8. 7 
Aueltions 
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Quelttons of Title of Land ( ercept by Where the 
ſpecial oder cf the ſudges in ſome caſes ) Land doth ly. 
are to be tryed in the County where the 

Land lies, fo: the Law is, that all real 

and mixt actions, as Waſt, Ejectment, 

&c. mull be bzought in the County where 

the Land is, But Debt, Detinue, Account, Tranſitory 
Actions of the Caſe, Battery, &c. are of actions. 
their own nature Tranſttozp, and yet 

they ought to be laid and tryed in their 

p2oper County, where che fact was dene, 

unleſs the Court o2der the contrary , foz 

ſome Special reaſons; and if thep are 

laid out of che pzoper County, daplp p2a- 

ice tells us the Court may alter the venue 

upon 4 ffidavit, of the true place sf the fac, 


All Criminal matters are ts be trped Criminal 
where the offence is committed. matters. 


If the Venue ariſe in two Counties, This is called 
the Jury upon 2. Venire facias ſhall come 2 Joy nder of 
from both, 6 out of one County, and 6. %%. 
from the other. Cro. 3. part. 646. but Jury — = 
by conſent ef parties, entred upon Necozd, two Counties. 
it may be by 5. out of ene, and 7. from the | 
other, as appears, Cro. 3. part. 471, where 
in Replevin, the Defendant abows foz Da⸗ But out of 
mage feſant , The Plaintiff by his Replica- more than 
tion, claims common by Dꝛeltription in loco ic a dr ha 
quo, &c. being Broadway in the County mage. | 
of Worceſter, appurtenant to his yonny 


h 2 
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of D. in the County of Glouceſter, and 


iſſue thereupon, and 2 Venire facias awarded 
to the Sheriffs of the ſeveral Counties, and 


now 7. of * County of Worcefter appear, . 


ed, and 5. of Glouceſter. And although 
there — to have been 6. ſwozn of each 
County,to try that iſſue, as appears 49 Ed.3. 


I. 31 H. 8. 46. pet by the aſſent of parties, 


thoſe 12 who appeared, by advice of all the 
Juftices, were ſwozn , and tryed the iſſue, 


And it was commanded that this Aent 


ſhould be entred upon Reco2d; foz other⸗ 
. it would be a ſtrange Pꝛecedent. 


1 Jn an Aflile of Common in Continio Co- 
mitatus, and the. iſſue be, whether he had 
Common by pꝛeſcription in Land in one 
CN, appendant to a Panno2 in ans⸗ 


.- ther County, this yall * (ryed. by doch 


Counties. 


Che ſame aw is in Treſpaſs bzought in 
one County ( which cannot be in confinio) up⸗ 


on ſuch an iſlue, the Tryal ſhall be per am- 


bideux Counties, 49 E. 3. 20. See Rolls 
tit. Tryal, 599. &c. many caſes where the 
Jury wall come from two Counties. 


In an Action upon the Statute of Marle- 
bridge, foz taking a diſtreſs in one County 
and chaſing in another County, upon noc 


> guilty, the Trpal chall be only by the County 


where the chafing-is, koz this is all the cauſe 
the acion, 4 fl. 6. 4: Ms Jn 
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Jn Eſcape upon an Arreſt in one County, Eſcape: 
and an Eſcape in ansther County, upon 

| not guilty , this Hall be tryed, where the 
Eſcape is laid, foz the action is upon the 
Eſcape. Rolls ib, 602. 


In an Action of Trover, apud Paxton in Covenint in, 
Com. Hunt, the Defendant pleads a Bargain *: — at K. 
and Sale, apud Royfton in Com. Hertford, . er 
in the Parket there, whereby he alter con 
verted them, apud P. in Com. Hunt. The 
Plaintiff ſaith, that he was pofſeſſedof thoſe 
Goods, apud P. in Com. Hunt. and that 
J. S. there ffole them from him, and by 
Covenant betwirt him and the Defendant, 
at P. in Com. H. he ſold them to the Defen⸗ 
dant, as he hath pleaded: The iſſue was 
upon the Sale made by Covenant, & c. And 
it was tryed in the County of Hunt, and 
found foz the Plaimff. And it was moved 
do be amiſ-tryal;foz it ought ta have been by 
| a Jury of the County of Hertford, o; at leaſt⸗ 
wiſe by a Jury of both Counties; But it was 
adjudged to be well cryed becauſe the Sale 
is confeſſed, and the Iſlue is upon the 
Covenant alledged in Hertford, Cro, 3. 
part. 511. 

In Debt upon a Band in London, the Uſurous) Con- 
Defendant pleaded an Uſurious Contract tract in ano- 
in the County of Warwick; the Plaintiff ther County: 
replped, that the Bond was made upon good 
conſideration, Abe hoc, that it was _ 

2 


110 Tryals per pais. 


fo ſuch Uſurious Contract: the Trpal 

Hall be in the County of Warwick; foz 

the Wond is confeffed, and the ufury in 

A Dures ſhall Warwick is only in queſtion; ſo if the iſſue 

berryed be, whether the Deed were made by Dures, 

there, ſor the Tryal ſhall be where the Dures, and 

ati is not where the Deed, is ſuppoſed ts be 
brought. made. Cro, 3, part. 195. | 


Surender. Where iſſue is taken upon a ſurrender , 
it shall be tryed where it was allenged to 
be done, and not where the Panno? is, of 
which the Copy-hold is Holden. ib, fo, 260. 
Br, tit. Viſne 114, 


ward or In an Aſſumpſit laid at London in Warda 
Hundred, no de Cheape, the Venire was De parochia de 
good Fine. Arcubus in Warda de Cheape, whereas no 
Pariſh was mentioned befoze in the Count, e 
adfudged that the Venire was ill laid in the 
Count, foꝛ a Venire facias may be of a Town, 
Pariſh, Pannoz, oz other place known , 
but not of a Hundred o: Ward, ib. and ſo 
it is adjudged, ib, Cro. 1 part. 165. foz the 
Ward in aCity, is but as the Hundred in a 
County. The Pariſh in London is in lien 
of a Uill and the Ward of a Hundred, Roll. 
tit. Tryal 620, 621, 622. vide hic apres. 


Ciry. Where the Viſne is laid to be at a City, 
in an Action bzought in a ſuperio2 Court, 

02 within the City, though it be both a 

City and County, the Venire facias _— 

e 
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be de vicinet. Civitatis, Lach. 258. Though it 
hath been held not good, but that the Venire 
facias mult be de Civitate, leavingout Viciner, 
as you map read in Stamf. 155. But now the 
Cale in Cro. 2. part. 308. and Bulſtr. 1 part. Rolls 622. 
129. ſay, that all Venire facias 8 are award- 623, 
ed de vicinet, Civitatis, which is intended as | 
well de Civitate it (elf, as de vicinet. infra Ju- So in all infe- 
riſdictionem of the City. And lo it is, de vici- 5 cs. 
ner, Civitatis, o de vicinet. 02 deCivitate Cos March 12%. 
ventry;Eborum, Norwich, Sarum, Briftow, Ex- | 
on,and all other Cities which are Counties in 
themſelves. In all places beſides London, no 3 
mention is made of the Parilh oz Ward, Ib. s 
493. But in London the Pariſh and Mard 
is mentioned. And therefoꝛe it was adjudged, 
Cro. 2. part. 50. That it was not good to 
alledge any thing done in London generally; 
But it muſt be, in what Pariſh from which 
a Venire map be; But where a thing is laid 
in a Citp, in alta Warda there, and the Venire 

f aeias is from the City only, it is well, becauſe Ci. 
it ſhall be intended there be no m92e Mards 
in the ſame City, Cro. 3, part. 282, 


In an ation againſt the Hundred upon the ,, _,.- 
Statute of Winton , &c, upon the Roll the 85 
Venire facias ig awarded of Bradley quod eſt 
proximum Hundredum, and the Venire facias 
is generally of Bradley. This is well, becauſe 
by the Roll it appears that Bradley and 
the Hundred were all cnc, Roll, tir, Tryal 


598. 
Ak 


112 : 


Ward. 


De vicinet. 


leſt out, ill. 


where the 


Land lies. 


Tryals on; Pais. 


af. a 3 be laid done, apud Briſtol, 
viz, in Wardz Sancte Mariz in Warda de 


Ruliff,- and the Venire facias is de Wards de 
Ratliff, this k not Sood. ib. 619. 


Wat ir i it be alleged in a Mard in the 
City ot Briſtol, &c. the Venue ſhall be of 


the Werd not de Civitme, 
A vent facies” was awarded from T. 


and not de vicinet. de T. and fo; this tauſe 


relolbed to be ill, and not amendable. Cro. 


2. Pare. 399. Bro. tit. Ven. fa. 8. 


JE: the ihe be, 81. rex conceſſit oo le- 
ras patentes; The Tryal ſhall be, as hath 
been ſaid; Where the Land lies, and not 
whevsthe- Patent was made, becauſe the 
Patent is of Retezd; and ttf. it be traver(- 
ed, it ſhall be crped by the Record, and 
f refoze the iſlue being upon non conceffit, 

e (ue is not upon the Patent; but where 
the iſſus* is upon non conceſſit, 02 non di- 
miſit, of à thing which paſſeth by Deed, 


the-Tryat ſhall be where che Gꝛant oz De- 


mile is alledged: But of a Feoffment, oz 
Leaſe fo2 life pleaded, the iſſue being non 
Feoffavit, o; non dimiſit, Livery ought to be 
made, and therefoze the Tryal ſhall be 


where the Land lies. Cro. 2. part. 376. 3. 


part. 259. 


9% 
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Where the offence is laid in the Count u e the 
to be in one County, and the Juſtification nien 15 ud 
in another County, and the Plaintiff replies, cy, and he 
de injuria ſua propria, &c, The Viſne ſhall Juſtification 
be where the Juſtiſtration is alledged ; As, in another, 
one Example fo! all, ed iliuſtrate, In an be ere de 
Action upon the Cale, fox wozds ſuppoled Juſtification 
to be ſpoken at Bridg-North, in the Coun- is. 
ty of Salop, the Defendant pleads, that he 
ſpake them as a Witneſs upon his Dath, 
upon an iſlue tryed at Chard, in the Coun- 
ty of Somerſet, The Plaintiff replies de 
ſon tort demeſne, &c, And thereupon it was 
fryed by a Venire facias of Bridg-North , 

And Erroꝛ thereof aſſigned, becaule it ought 
co have been by a Viſne of Chard, where 
the Juſtification aroſe, and it was held 
clearly to be a mil⸗tryal; and not aided by 
the Stat. of Jeofailes, wherekoze the Judg- 
ment was reverſed, Cro, 3. part. 468. 261 
870, More 4.10. 


| Replevin, taking 2 Moꝛſeg at ſuch a 
place in Denford in Com. Northampton, the 
Defendant makes Con ſans as Bayliff to the 
202d Mountague of his anno? of S. which 
Panno! is holden of the Honour df Glouces 
ſter, and that the place in which, &c.is with⸗ 
in the laid Honour, and alledges a Cuſtome 
within the ſaid Honour, on which Cuſtome 
the parties were at illue, and the Venire fa- 


C118 9 from Denford the place of taking, 
NR whiciz 
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which was moved after Ucrdic, fo2 that 
the Venue was not ſo large as the iüue, 
which was the Honour, and of this opini⸗ 
on was the whole Court of C. EB. Paſch, 13 
Car. 2. Hull verſ. B..nning. 


Eut the great queſtion was, whence 
the Venue Could ariſe in this Caſe, and 
per Bridgman Ch. Juſt. and Juſt. Hide, in 
no Cale can a Venue ariſe from an Honour ; 
and Cb. Juſt. ſaid, he had cauſed the Protho- 

Honours. notaries to ſearch foz Pꝛecedents, and they 
could not find that ever a Venue did ariſe 
from an Yonour, which is but a bundle of 
ſervices, and an incozporeal thing, from 
which no Venue can come, and pet an Mo⸗ 
nour may have demeſns , as the Honours of 

. Grafton: and: Hampten have, but Glouceſter 
not. | 


Cb. Juſt. and Juſt. Hide, ſetmed that the 
Venue ſhould be de Corpore Comitat. Hob. 
266. 249. But when the Court was after 

movi d ko their opinion, they bad chem take 
a Venire facias àt theix peril, and would give 
no opinion. | | / 


An acion of Debt was bzought on a 
Wond to perfozm Covenants in an Inden⸗ 

ture, wherely the Deſendant had granted x 
to the Plaintiff, a walk called ſhrob-walk in 
the Fozeſt of —— in Com Northampton, 
andCovenanted fo2 peaceable injopment, &. 
and 
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and he was ouſted per Earl of Northampton 
who had right, on which Night iſſue was 
fopned,and the Venire facias was from Shrobs 
walk. 


Per Cur. JV's not good, foꝛ it appears by 
the Recozd that *hrob-walk is not aVill;but if 
the Obliga ion had been laid to be made at 
Shrob-walk, the Venue ſhould ariſe from 
thence as a Vill. Inter. Stirt & Pales Paſch. 


19 Car. 2» Co R. 


The Venue ſhak fallow and be accozding vt of har 
to the iſſue. ounty. 


As foz wo2ds in Warwick ſhire Thou art 2 Vue hit ante 
Thief and ſtoleſt my Iron: The Defendant ju- © 29/49: 
frifies & ſaps, the Plaintiff ſtole the Iron in 
Leiceſter-ſhire,and bought it into Warwick- 
ſhire, and therefsze he ſpake the wozds in 
Warwic:-ſhire,Jf the Plaintiff replies de in- 
juria fuz propria abſque tali cauſi, the Jury 
ſhall come from Leiceſterſhire, to which the 
abſque tali cauſz refers, £02 the woꝛds are ac- 
knowledged.See Rolls tit. Tryal 598, 623. 


When part of the matter to be inquired 
of, is in one County oz place, and part in 
another, the Tryal ſhall be there where the 
beſt Conuſans of the matter may be. 


As in an action upon the Caſe, the Plains .- 


Ut declares that the Defendant took the place be 
N 2 Wo ſe k nown. 


116 


Where the 


Counties 


cannot joyn. 
(„ « 93 
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Woꝛle of K. dt S. and fold him at D. to the 
Plaintiff ag his pꝛeper Pole, and afterwards 


A. retook the. Yozſe,' Jf the Defendant 


plead that the pꝛoperty was in him at the 
ſale, upon which iſſue is ioyned; The Venue 
thall be de 8. where the taking is ſuppoſed, 
fo: there the pꝛoperty may be belt known; 

which is only in queſtion. 4 2. Aſſ. 8. ſee ſeveral 


vaſes in Rolls ib. 603. * head. 


Ik the iſſue be whether 1 did ride from 
London to Vork, and from York to London 
5 times in (ir days, this map be tryed by 
London only. Although part ot the matter 
to be inguired of was done in each County, 


In an action ok Battery in London, if the 
Defendant juſtifies in defente of his pollell 5 


on in D. in Eſſex, andthe Plaintiff ſays de 
4on tort demeſn ſons: tiel cauſe,, this ought 


to be trycd by both Counties if they might 
joys , becauſe he may be found guilty at an- 
other day, and there foꝛe becauſe they may not 


Jopn this map be tryed in Eſſex. 


| Ok Aſſiſes in confinio Com. See. 1 Inſt. 154. 


In cale foꝛ words in one Countp, if the 
Deſendant juſtiſte in another County, and 
the Plaintiff reply de ſon tort demeſn, &t. 
although the Counties ought to jopn, if 
they could, and the Jufſtificaiton is minttpal⸗ 
lp put in iſſue, yet the Tryal map be in ei⸗ 
cher County at the Election of the ge 

n 
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— 


Jn Efecment in London upon a Leaſe Rolls tit. 
made there of Land in Mid. if the Defendant Tryal 620. 
plead not guilty, this map be tryed in Lon⸗ 
don, becauſe the Counties cannot jopn al- London can- 


though the Jury ought to enquire of the E⸗ vor Joyn with 


another 


fectmentin Mid. and judgement affirmed in County. 49 E. 


a Writ of Error. See Rolls tit. Tryal 602. Zi 20. 
Two Counties may joyn although they 


be not neareſt, nay though 20 Counties be 


between them, Finch French. 59, 1 Inft, 154. 


But if it be ofa Leaſe at Ickford of Land 
in Bury in Suff. the Venue muſt be of Bury not 
pf Ickford, ib. 619 


Ik the iſſue be taken upon the name 02 where the 
condition of the perſon, this ſhall. be tryed Writ is} 


in the County where the UWrit'isib2zdught, brought. 


21 E. 4. S. fuꝛ this may be well known there. 
Rolls ib. 61 J. Sf 


Where the iſue is to be teves upon a 


point which thall be tryed by two Counties, 


and one cannot joyn with the other, this chat 
be tryed, where the UUricis b:ought. 21 
E. 4. 8. but fo2 this ſee befoze where In | 
Counties cannot joyn. 
Where in o- 
In Debt in London àgainſk I. S. of D. in ther County 
Eſſex, if the Defendant ſaith that he was at than where 


9. in Eſſex at the time of n 3 — is 
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Writ, and not at D. this ſhall be trped in 
Eſſex, and not where the Writ is bꝛought, 
fo2 none can know where he dwelt (0 well 
as the County of Eſſex. -12 Hl. 6. 5. 


Vide many cales in Rolls ib. 6:5. &c, 
about this matter. 


In an Action ok the Caſe againſt a Sheriff, 
Where the upon an eſcape in London, ànd the Arreſt laid 
eſcape was, £0 be in Southampron;zadjudged, that the Viſne 
{re not wal be wherethe eſcape was, becaule that 
Arrefiwas, is the ground ok the Action, and not where 
* the Arreſt was; Cro, 3. part. 271. 


In Debt upon an Obligation, ' payment 
was pleaded, apud domum manſjonalem Re- 
ctori e de Much. Hadam, and the Venire faci- 
as wag'de vicineto de Much-Hadham, where it 

dought to hade been de vicinet. Rectoriæ de 
Much-Hadam; but it was adjudged good, 
becatiſe Much-hadam is here intended a Vill. 
ib. 804. So pou ſee, that where a thing is 
+ Reforiz, àlledged to be done at the Capital Mouſe * 
of D. there the Venire ſhall be of D. Foz 
Caſtle that is intended to be all one with the Vi}. 
5 But where it is at the Caſtle of Hertford, 
Rolls tit. Try- &. there the Venire facias ſhall not be de 
al 621. vicineto de Hertford; but de Caſtro de Hert- 
ford, fo) Caſtrum Heriſord is intended a 
diſtinct place by it ſelf ; and ſo ot all Caſtleg. 

Cro, 2. part, 239. More C62, £ 


A 
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A Venire facias map be awarded of a Ca⸗ 
ſtle. Rolls 618. | 


Where the iſſue is not parcel of the Many wannor; 
noꝛ of D. o2 the Cuſtom of a Pannoꝛ is in | 
queſtion, the Venire ought to be of the Pans 
no2, Hob. 284, Cro. 2. part 327. If the Pans 
no be laid to be in a Vill, the Venire facias goj gr. Try: 
map be of the anno! in the Vill, as de al 621. 
vicineto maneiii de Stanſted-Yall in Winds 
him. Cro. 2. part. 405. More 85 1. Arundels 
Caſe. li. 6. 14. 


Che Venue cannot be of a ſcite of a Pan⸗ 
no. Rolls tit. Tryal 618. 


In the Common Bench, in Treſpaſs, fo? 
taking away a Bag of Pepper, the Defendant 
jultified as Servant of the Mayor and Com- 
monalty of London, fo) Wiharfage due to 
them, by the Cuſtome of London, which the 
Plaintiff retuſed to pay. The Plaintiff reply- 
ed that the Cuſtome did not extend to him, 
becauſe he was a Free⸗man of the City, and 
ought not to pay Wharfage, to which the 

Defendant re⸗joyned, that the Cuſtom ex- 
tended to him, as well as to ſtrangers; up- 
on which, iſſue was jopned. 


London. 


Reſolved, 1. That the iſſue ſhould be try⸗ ge onler. 
ed per Pais, not by the mouth of the Recor⸗ 
der, becauſe he certifies nothing but what 
the Mayor and Aldermen direa, who are con- 
cernedin the cauſe, 2. Thar 
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= 


2. That the Venice facias ſhould not be 
awarded tothe Sheriſts of London, uo Mid- 
dleſex, becauſe the Tryals there, are by 
Where the Free-men, But it ſhall be to the County 
— 2 next adjoyning, viz. to the Sheriff of Surry. 
© next ad. Oo where ang Gity is concerned, the Venire 
joyning facias ſhall not be directed to the Mfficers of 
the City, but to the County next adjoyning. 
Hob. 85. Stiles 137. More 871. vide hic 

Cap. 2 | | 


Ik the iſſue concern the Mayor and Com- 
monalty of a Town, the Array ſhall be made 
all of Fozeigners.3 1. Aſſiſe 19. vide Rolls tit. 


Tryal 597. 


So if the illue concern the Mayor and 
Commonalty, &c. although they are not 
parties, pet the Venire facias ſhall be directed 
to 1 Sheriſt of the next County. 15 E. 
4. 1898. 


where a man Mhere à man lends a Yo!le to another 
lends his to till his Land, and the Ho2ſe dies with ex⸗ 
horſe in one teſſibe Labour, the Viſne ſhall be from the 
eis pelle Place where the excedſive labour was, and 
in another, not where the delivery was. More 887. vide 
Vine where Hob, 188. Rolls tit. Tryal 615. paſch, 22 Car. 
he bs ſpoiled. 2. B, R. Horſley verſus Potter. An action of 
the caſe was bzought foꝛ miſufing an Moꝛſe, 
in Itinere; the Contract was laid at Swaf- 
ham in Norf. and the riding to Peterbo⸗ 
a rough 


ed in Norihampron-ſbire, Where t 
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tough in Northampton-ſhirę, Where the 
Pozſe- died, it was tryed in Norf. and the 
Court ſeemed that it ought 2 15 been try⸗ 
where the damage 
was done, and not where 1 cbgg was 
made, but it was aided by the Stat. of Jeos 
failes, 17 Car. 2. cap, 17. ( aſtet Verdict) 
that Statute being then in fozce. 4: 


Where a pꝛomiſe is laid in ene place, and promiſe in! 
the bꝛeach in another, the Viſne mult be one place and 
acco2ding to the event of the iſſue, whether —_ in. an- 
it be taken upon the pzomile, 02 beach, But 57% zuided 
if no place be alledged fo the bzeach, and by che ifue; 
iſcue be taken upon it, the Viſne muſt be from 
the place of the pꝛomiſe, which chall be in- 
tended right, where che contrary appears 
not, lee Godbolt 274. 


Eafter 39 Eliz. Jn the Kings Bench, Treſ- 
pals, Aſſault and Battery, en Wilts, conti- 
nuing the Allault itt Middleſex, and adjudg- 
ed that the . Jurors ſhall come out of both 
Counties, More 338. 


The name 6f a Panndꝛ, 01 Land, 0? NMiſnomer. 


other local thing, ſhall be tryed where it lies, 


becaule it is local; but the name 02 addici- 
on of a perſon, ſhall be tryed where the Acti- 
on is b2ought, betauſe this is tranſitoʒy. Bro. 
tit. Vilne 7. lib. G. 65. 


„ 


132 


— 
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5” An Covenant upon an Indenture of De- 


* 
> 


Where the 
Land lies. 


wife bt the Refory of Sioken Church, in 


4 


the Cott or Oxford, That the Defendart 
had good'Power and Authority to demiſe: 


The Inclentare was alledged to be made at 
London, Ati the Venire facias was awarded 
to the Sheriff of Oxon, and this being al⸗ 


ſigned foz Erro2;- Judgement was affirmed, 
and this adjudged to be good. More 710. 


| 'breanſetheReftory wasin Com, Oxon. vide 


Where the 
Land lies and 
net where the 
Writ, Cc. 


Where the 
Land and 
Writ, &c. 


*% 


PB. 45+ | | 
In Debt pon an Obligation in one 
County to perfoꝛm Covenants in a Leaſe, 
and the Land and payments were in an⸗ 
other County; The Tryal ſhall be where 
the Land and papments ate. 44 E. 3. 42. 


In Debt upon a Leaſe in one County , 
and the payment of the Rent upon the Leaſe 
limited there atſp, but the Land was in an- 
other County, and the payment upon the 
Land; this Ball be tryed where the Land 
and papment was, fo2 he was bound to pay 
this there upon the diſtrels. ib. 


eee. 


Eut the Eryal ſhould have been where the 
Writ was hz6nghe , if the payment had not 
been alledged to be where the Land was. ib. 


Af Debt be bꝛought fo- Rent upon a Leaſe 
fo: years,and the Action is þ2ought, where 


the Landis, but the Deed of the Leaſe — 
Date 


— — —— — N 


II 
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Date in another County , the Tryal cha 
he wo ere the Land and Writ is ee 
43 E. z. 8. The iſſue being whether the 
Legoz had a conditional eſtate 92 not, K lo 3 
lawful ebickten. 


If the illue be in an Aſſiſe whether the. where the 
Tenant be the eldeſt Son of J. 8. and his _ 8 
birth is alledged in another County,yet this 
_ be 1 where the Land is. 46. Aff. F. 


ET 10 yi ng an Aſſiſe, and a re⸗ 
-Anceſ6o2. is plesded againft, 
jap. lager County, this mult be 
tryed where, the Releaſe is dated, and not 
by the Aſſiſe, although the Plaintiff be an 
Infant, and the tirtumſtanceg gre to be in⸗ 
uired. 21 E, 3, 20. See Rolls ib. 611. g 


In caſe if the Plaintiff declare upon a tri *. 8 from 
at D. and of, a,wzong at S. upon not 5 
guilty, if it appear the truck is not material, and where * 
the Venue ſhall, only come from S. and not nor. 


from both places, one not dein material. ba ng lie. cop. 


In caſe foꝛ Kopping a way krom ſuch a 
place, to ſuch a place, and that the ob. 
ſtruction was at D. upon not guilty the Ve- 
nue {ſhall not come from D. only, foꝛ 10 the 
wap is put in ſue. 5 


An Treſpals in one Vill, and a releaſe 
. dated in another Vil, within the 
R 2 lame 


124. 


De 5 
Com. 


W 
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fame County; upon non eſt fuctum, 

thall be; 19 xr ambideur: Rol] ib. 624. 
vide hic ati. e Roll Is "ih „ aky s 
about this, 0 


+ > + 


Where the Venue cannot be from a vill, 


'© 


wh 


2 5 amel dr Heu conus „there it map be de 
Cor pore Comittus, Toz if itmight: not be "0, 


che aue wald not be tren. 


about it, and not a 


Pariſh, /- 


A lieu conus is a Caſtle, Pan 
ther notoztous place wen known, - 
nerallp taken notice 


ground, 92 ſurh like ple of repice; 
A Custom of a Count 14 te veins 
Corpore Comitatus, foz- the ou my 
thozough the whole County. | 
Where the Pariſh te mend 0 * | of 
Denotation, az explanation of the place where 
the Fa& is alledgedto be done, ag at rhe Pa- 


Fown. 


de a Town; 


riſh-Chyrch of Hauk Hock-nol/there the ve⸗ 
nire facias ſhall be of the Town, not of the 


Pariſh. Bu r. 1 pati. 685 61. 5 


If the Fact be alledgey in \Kingftreer, th 
the Partſh of St. Margarets, in Com. Mid. 
* have already heard that the Viſne chall 

be from Kipgſtreer, bet auſe it is intended to 

but where it is alledged to be 
done at Seh, NM Eo 
* 
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Hall, &c. in Holborn, the viſne chall lie 
vom Holborn, which is the Tolvy ; fo ag 
Yelverton/ſaid, it was never heard of any lans of Court. 
Venire facias to be had of any of the lnns of 
Court, Bulſtr. 2. part. 120. efpeciatty ofthe Not from 
Hall, becauſe canner beruf a Rook, mut h houſe or hall 
leſs of a Hall. EC 069 
In Siemen agen a Deitiife made at 
Denham af Lands in pirochia de Denbam 
predict. The Viſne may he df Denham, 0z 
of the Pari of Denham, hetatiſe Denham 
and Parbchia de Denham ped d&. Ave ll dne 
n Bolſtr. EI Pat. 205. 
More 509. Hob. 6. But when W.v4ypearw 
by the e 02 is intended that dhe pan Pariſh. 
is 1 Me {pacious Fe the Town, as the 
More Where in Geument che 
edtd be made at Bran, bf 
8 and W. Hamlete within the 
Pariſh of Bredoa there the Venire fi nut 
not be of Bredon, hut of the Pariſh, becauſe 
ien ars, 54 Parilh 'exte kur⸗ 
dts: Hob: 326. 


c » 


* Biltrs ! ne! 3 
Where an Aeon af Debt fas "Kone; is For Rent 
b2qughe upon the privity of the e Contra, by where the 
ERF — 
Arrcarages due in , 


time ol the Teftzror, the Viſne may be laid 
— | A 


ezbut Where the Action is bꝛaught 
privity in Eſtate, as againtt the 
Aigner of the Leſſee, oz his = 

en 


the Defendant made Conufance as Bayli C 


v and on 


Land in another County, 
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Kent due after the Teſtatots death, the Viſne 
1 be, where the Lands lie. Lach. mil⸗ 
hunter. 197. 2 271. * l. 3+ 24. 14 


And ſo it was adj: in caſe. of Hall and 
weary} Mich. 1656. B. R. and it was fur- 
ther adj. there, the Cale being of a Leaſe 
made at London of Lands in Monmouths 
fhire, rendeing Rent: 3 at the: Old 
Exchange, fo; Which acion-is bꝛeught by 
the Peir. Alchere had been no place of paye 
ment, the Heir mult have b2ought his A+ 
ion wherethe Lands lie, but the place: ot 
8 another County, he hashis 
Slecion,as ee pears hoop in 

e 8 


2 4 77 {4 1 
5 „ d Y x kW 4 , 7 


Walkers Cole, in Hebt v bon a Leaſenf 
l deber-tha l 
be tryed where the adion is nde. Br. 
lit. Viſne 129. Vide r 91120 


In Replevin brought .þ ade, + AgA 
Hartly, foz, taking d ihre zat Bai 


; +--; becauſe that lpeus in quq ieee. was 7 


Mannor. 


of W. H. 38 of his Panne ak Bai COTE? 
and upon ifſue, hors deſop; Venire 
facias was de yicineip de ildon; 

on motion that the Venixe facins ought,.4p 
have been, as well fron the Yanno?. , AS 
the Town,The Court avjudged-ic to be well 


enough, foz that the Court hal nat b 
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the Pannoz was larger than = Town, be⸗ 

Cauſe it doth not appear ſo to be, though 
-polſibly it might, as like the Cale of Town 
and enraged Hob. 305. 32007 0 2 


If the Sheriff return that chere are no 
Freeholders of that Viſne, oz if the Viſne 
be where the Kings Writ runs not, as in 


the men are piviledged from ſerving on 
Jur ies out of that place, as the 1ſle of Ely, &c. 
the Plaintiff may pꝛay a Venire faciasof the 
Viſne next adjoyning, and if the Viſne be in 
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_ next 
ad joyning in 
what Caſes. 


the Cinque Poris, &c. 02 in à plate where Cinque Ports. 


Wiles, (ou briefe le Roy ne Court) the Venire wales, 


facias ſhall be directed to the Sheriff of the 
next Engliſh County, to cauſe the Jury to 
come de propinquiori Viſne of his Tounty, 
to the Viſne in Wales adjopning ; Foz the 


Court ſhall not be ouſted of the n. Fizz. 


Abridg. tit. Viſne 8. 3 24. 


In an action again(\> a Hundred, the Va⸗ 
nire facias may tome krom . 25 Hun- 
dred Seneratlhs; 2 5 


In Treſpaſs, i the Defendant plead 
not guilty to part, and to the reũdue a 
Plea, which · cauſes the Erpal of that to 
be by a Jury de Prochein Hundred, The 
Venire ſhall be awarded al Prochein Hun⸗ 
dred, oz both iſſues, becauſe: there ought 


not fo be two Venire facins in one en vide 


Rolls tit. _ 596, 
E n 


188 
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J in löl mipder;conmnitee in the 
Cinque Tum although the Bing be cancers 


ned, yet becaufe this is becwuirt common per⸗ 
ſons, the V enire facias *¹ pag next * 


e N : 


Prochein 
Hundred. 


Viſne mi(- 
awarded in 
Part. 


Infamy — 
the Land lie:. by delauit againft- the 


„cee be jopned- of a matter in Ire- 
Land, this ſhall be cryed by a Jury of the 
next ' County: in England. 


Jf the ilfue be to be tryed by the Venue of 


a Panno2; and the Plaintiff ſuggeſts that he 


ia A oꝛd of the Hundred in which the Pannoꝛ 
is, and that all within the Hundred are 
— his Diſtrefs, if the Defendant àt⸗ 
knowledge ' this, the Venue ſhall not be de 
Corpore Comitatus, but of the next Hundred, 
for if it ſhould be de Corpore Comitatus, this 


ſhould be typed by the Tenants of the Pan- 


_ Rolls ib. 667. 


Ar the Vite is in ſome part miſ⸗ awarded, oꝛ 
ſued out of moze plates oꝛ fewetthan it aughe 
to be, ſo as ſome plate be right named, this 
is aided by the Stat. of 0 eofailes, which hath 

ended the deckerentes, in man caſes repoz- 
ted in dur Boche, concerning this point, 
wheretgze Wee omic them. 


Erro, fo; cht the 2 nt was given 
ant, being an 


Infant, upon iſſue that he was of full age, 
adjudg- 


Mich; 1650 B. R. 
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adjudged, that the Trpal ſhould be in Nor- 
folk, where the Land was, and not in 
Middleſex, where the Action was bzought. 
Cro. 3. part. 818. 


5 If the Viſne cometh from a wong plate, 
pet if it be per aſſeuſum partium, and ſo 


entred of Recozd, it ſhall ſtand; foz Omnis 
Conſenſus tollit errorem. 1 Inſt, 125. 


Holmes verſ. Sanders Hill. 22, 23 Car. 


B. R. Erroꝛ to reverſe a Judgement given 


in the Kings Bench in Ireland, in Debt. fo 
Rent hꝛought by the Aſſignes of a reverſion, 
the Plaintiff declared of a Leaſe of Land in 


ſuch a Parich in the Suburbs of Dublin, 


on nil debet pleaded, the Venire facias was 
from the laid Pariſh in Civitate Dublin, 
and Judgement there per Plaintiff, it was 
aſſign d foꝛ Erro2, becauſe the Land lies in 


the Suburbs of the City, and the Venixe 


facias was from a Parith in the City. 
Per Cur. At is all one, fo: the Suburbs are 


gl waps within the Franchiſe of the City, as 


Fleetſtreet is. within the @uburbs of Lon⸗ 


4# + 


don; but the Strand not, though ſo reputed. 


- Hote, It was adjudged, Erro; in an An- 
ferioz Court, that the Venire facias was as 


warden ſecundum conſuetudinem Curiæ which 
ought to be per Curiam, Reader verſ. More, 


" R-! 
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May be out of 


a wrong place 
by Conſent. 
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CAP, IX. 
Challenges. 


Vb eam en if what Vii the 
L Jury ought to be: next thing r 
be conlidered; is tonicerning Challenges, — | 


Challenge Wa 028 common us well to | 
Chullenge- che Engliſh us tu the French, and ſonmtimes 
lignittech to elamm, and the Lacie wos 
is vendieate; ſometime in reſpet of revenge 
to challenge into the field, and then it is 
called in Latine, vindicare 0 provocare; 

Sometime in reſpeck ok partiality oꝛ {nſuffici- 

encp, to challenge in Court perſons return⸗ 
edon a Jury, And ſreing there is no proper 
| Latine woꝛzd to ſigniſte this partitutar kind 
| of rhallenge, they have framed a tpotbanti- 

1 ently witten Chalumn iare, and Columpniare, 
: and Calumpniare, any now wzitten Ca⸗ 
lummisre, and hath no affinity with the 
verb Calomnior, oz Calumnia, which is 

8 verived ok that, fo2 that is ok a quite other 
. ſenſe, fgnifping falſe attuſer, and in 
+2  Calunn'svr.;: that ſenſe, Bracton uſeth Calumniator — 
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be a falſe atccuſer: but is derived of the old 
wozh Caloir, 02 Chaloir, which in ane ſigni⸗ 
fication is to care foꝛ, oꝛ foꝛeſee. And foꝛ that 
to challenge Jurors, is the mean to care foꝛ 
v2 fozeſee, that an indifferent Trpal be 
Had, it is called Calumniare, to challenge 
that is,to except againſt chem chat are 
returned to be Jurors,.. and this is his pꝛoper 
Agnification : But ſometimes a Summons, 
Sommonitio is ſaid to. be Calomniata, and 
a Count to be challenged, but this is im⸗ 
properly. And fozalmuch as mens Lives, 
Fameg, Lands, and Goods, are to be try⸗ 
ed by Jurors, it is maſt neteſtary that they 
be Omni exceptione majores, and therefoꝛe 
J will handle this matter the moze largely. 


A Challenge to Jurors is twofold, ei- Challenge is 
ther to the Array, oz ta the Polls : to the rwofold. 
. Array ofthe pꝛincipal Pannel, and to the 
Array of the Tales. And herein you hat . Are 
underſtand, that the.\Jurors. names are . 
ranked in the Pannel one under another, 
which ozder oz ranking the Jury, is called 
the Array, and the Werb, to Array. the 
Jury, and\o we ſayin common ſpeech, Bat- 
rail Array, foz the ozder of the Battail. Array. 
And this Array we call Arraiamentum, any 
to make the Array, Arraiare, derived of the 
French wozd Arroier; ſo as to challenge 
the Array of the Pannel , is at once to chal- 
lenge oz except againff all the perſons ſo 
Krxaped 02 Impannelled, in reſpec of the 
| D 2 Pars 
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Principal 
Challenges 


And it is to be 
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lity oꝛ default of the Sheriff, Co 
125 ; other ori made the Return, 


cipal cauſe of chat 


e tothe Arrays a chal- 
lenge to the fabotr 


7 pzincipal; in reſpec of 
k the Sheriff. oz other Df- 
nd:ed oz affinity tv the Plaintiff 
oz Defendant, if the affinity tontitine.Second- 


1 ly If any one 02 moze'of ths Juty be returned 


the denomination vfthe party; Plaintiff oz 
De endant ; the whole Array ſhall be quathed. 


So it is it the Sheriff et ks Ano 
he be moze favourable" to the one than to the 
other, all the Array ſhall be quaſhed. 


Thirdly, if the Plaintiff 02 Defendant have 


An Aaion of Battery againſt ck Sheriff, 02 


the hen again t either party, this is a 


125 cauſe of Thalt haltenge.' 0 it the] Plaintiff 


pz Defendant have an action of Debt againff 
the Sheriff, T bat-otherwiſe it/is,, if the 
Sheriff — an action of Debt againſt ei⸗ 


rye party) oz if the Sheriff" have parcel 


the Landi ending upon the ſame Ti- 
tle, oz if the Sheriff oz his Bayliff which 
returned the Jury, be under the diftreſsof 
either party; 82 if the Sheriff oz his Bay- 
li& be either of Counſcl, Attoznep, Officer 
in fee, oz of Robes, oz ſervant of either 
party, Golltp , 02 Arbitrator in the ſame 
matter, and treated thereof; ' And 


where a ſubject may challenge the Ar⸗ 
| Lap fo2 unindiferency, chere the Bing, be⸗ 


ing 


and ion, that there is a pꝛin · 


rhat the 
dꝛed, and if the Plainciff doth not pꝛay, &c. 
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ing a party, may allo challenge ko the fams 
cauſe, as fo: Kindzed, 92 that he hath part 
of the Land, oz the Uke ; and where the 
Atray ſhall be challenge again * 1 
you ſhall read in our Books, 88 | 


In Ejectment , the plaintiff uren 
that his Leſſoz, the Sheriff and Cozoners 
were Tenants to a Dean and Chapter, 


whole Inceref: was-concerned , and payed 


the Venire facias 10 Eliſors, and had it, 


ing confeſſed. by the Defendant ,” and the 
Court! took it a pꝛintipal challenge. v. Hut. 


24. More 470. Roll. rep. 328. Duncomb 
and Ingleby, Trin. 15 Car. 2. B. R. 


A pꝛaper to Eliſors in Tryals at Bar may 


be at the ſuit of the Defendant” oz Plaintiff, 
be in Niſt prius af, the payer of the Plainritf 
onlp, arlh per Cur. itis apzincipal challenge 

intiffs Lefſe2 is Sheriff 2, kin- 


the Defendant may challenge the Array at 
the Aſſiſes. 150 B Brookes — Trin. 1657. 


* NI. 


Tig 48005 challen ge to the Array.chatehe 
Array is made and returned by 2 Cozoners, 
only when there are four in the County, and 
that the Mit is returned by one of the 


z 


"Sheriffs of London only. Os if a Bayliff re- 


turn them that are outof his Franchiſe, oz 
if an Array be co be of perſons _y a 
| Fane 


=, --- 
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8 $ r and the e 
them, fo; beriff ou make 
and. chat ſun of the Pannel werr eturned 
ye Huy 1 af MY , 
wh Panel is returned as Array by the 
SR is a good challenge totheArray, 
8 the. parties would loſe their 


det 17 made by the Baylifi. 
tit, Tryal 636, 


; 925 the Defendane ſue the writ o Hab. 
D ap 19; dee 
c Defendane- oy 90 W D.is 

31 9. T3» 


igh grid 


9 party. 0 ene e Fillue 
be 2 Thele axe guop anne to * 


For affniry, Alliance to one party is 8 good challenge, 


crime, og i the Seri be allied ar the making 
het time. if the Fandel, and ho heavy at che challenge, 
per this is 8 goed challenge. Tig no t 5 


5 eh e * pf kin 


'Tis 


e the 
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Lis nd challenge to che Actay if A 
the Jurors be of affinity. 


It map be after a Tales paped, tog no 
thallenge can be until che Jury is full. Af 
the ſuggeſtion of Coultnage ts hade the Ve- 
nire facias to the Coroners be denyed, and 
the Venire facias is awarded to the Sheriff, 
the ſame challenge hall not be allowed ts 
the Array, but any ther cauſe map de al 
ledged , than what was befoze denped. 


Favourably made dy the Sheriff oz His For favour; 
Bayliff oz the Bayliff ofa Franchiſe, is a good 
challenge. t the Sheriff is within 

the Diffreſs of a party, v2 ſervanc to the 

Plaintiff, Df the Robes of the Plaintiff, was 
Arbitrator fo2 a party, is p:ocurato? and main- 

tainer of a party, That the 2 

chaſed part of the Land in queſtion, That 

the Pannel was made by the Bayliff of the 

Franchiſe of the other party. Theſe ate good 
thallenges tothe Array. 


Lis no pꝛincipal challenge that one par⸗ 
ty is Tenant, 62 ſervant to che Sheriff , 
but it is à good thallenge for favour. 


It is a good challenge to the Array, That penomigs⸗ 
the Sheriff made the Array, oz put à Jus tion. 
rot into the Pannel at the denomination of 
any of the parties in favour tu them, = 
| e 
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their ſervants, o2 of one intereſſed, oꝛ of a 
maintainer, oz of the Counlel, oꝛ of a pꝛo⸗ 
turatoꝛ. 


5 if ffrangers by. the Sheriffs leave 
make che Pannel, og it be made at the re⸗ 
queſt ot boch parties. 5 


For ualice. CTis à good challenge to the Array, that 

pbne ok the parties hag brought an action 

bk Debt againſt the Officer that returng 

the Pannel, oz that there is a. difference 

Fetwirc the Dfficer and the party, that the 
"Dfficer killed his ſervant. 8 


-gainf the party, foz he may demand his 
Debt without malice. 


Km and in , The Challenge pught to be quod empore 
what manner_Pannelli prædict Arraisti, the Sheriff, was 
gue Challevs® Confin to the Wife of the Defendant, &c. 
not afterwards, no; befoze, unleſs you aver 
that ſhe was alive oz had iue at the ma- 

king the Pannel. 


.. If the Challenge be taken fozCouſtnage, 
it ought to be ſhewn coment Couſin, but in 
ſuch a challenge to be a Juror tis not ne⸗ 
8 cefſary. to ſhew coment Couſin. 
ea 


7 BF ĩ pay 3p £4 9 bs EN - ; 
— bs The mannoz and conveiance of the Cott- 
how ro be page alledged in g challenge is not tra, 
pleaded, verſgole;' 


* 
4 


1 
7 
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berſable; Pou map traverſe the Couſinage | 
| prom without modo & forma. At the Chal⸗ 

nge be that the Sheriff was Coulfn to the 
Plainciff, oz within his diſtreſs-; tis no 
Counterplea to ſay he is likewiſe of kin to 
- Defendant „ 0 within his diſtreſs 

U. 


r the King is party. to the iſſue, ns Where the 
pred hall be ta the array foz favour, king is perty⸗ 
3 


Otcherwile if the Sheriff be Madelet 
of rh Kings Crown, oz ſuch menial ſer⸗ 
t. | 


If it be pꝛelented that I. S. b made a 
nulante to London andle gents, tis no chal- 
tenge to the array, to ſay the Sheriff of Mid- 
dleſex is deputed arid removable by the Com- 
monalty of London , becauſe this is * ſuit 
of the Bing. 


The King muy make his challenge that 
the Sheriff is within the parties diſtreſs, 
although every ſubject owes greater favour 
and obe dienue to the King, by reaſon of his 
—=— than to any Lo2d by reaſon of 

enure 


In a wit of Right 02 any other writ, a What verfciii 
Bar of the Realm map excuſe Himſelf. may e 
pannelle 


2 In 
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7; 5 2} 2 


aua 116 of Right the Jnqueſt ought 
to be all nights. A PBanneret map 
be impanneled in thig-Wzit ; ſo map 


a Serſeant, ik 8 be vt r Chivalers co⸗ 
venable. | 


Jn an attaint upon a recovery by falſe 


berdict in an Ame, ſome Knights ought to 


Where there 
muſt be a 
Knight re- 
turned of the 
Jury. 


be returned, and ik there be not any in the 
Pundzed where the Land lies, they ſhall be 
returned out of the County. 


By default of the Sheriff, as when the 
arrap of a Pannel is returned by a Baplitk 
of a Franchile, and the Sherift return it 
as'of himſelf, this ſhall be quaſhed , becauſe 
the party ſhall loſe his challenges. But 
if a Sheriff return a Jury within a Libers 
ty, this is good, and the Lo2d of the 
Franchiſe is dꝛiven to his remedy n 
him. | 


If a Peer of the Realut, 02L02d of Par- 
hiament be demandant oz Plaintiff , Te⸗ 
nant oꝛ Dekendant, there muſt a Knight be 
returned ok His Jury be he Lo2d Spiritual, 
o Tempozal, oz elſe the array map be quaſh- 
ed: but if he be returned, although he ap- 
pear not, yet the Jury may be taken of the 
reſidue. And if others be. jdyned with the 
Lozd of Parliament, pet if there be no 
ige returned, che array hall be qua ſhe d 


a gainſt: 


———————————C—————————— ,  —— — —  ——— 
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againlf all. So in an attaint, there ought 


td be a Knight returned to the Jury. | 


It two Peers ſue as Gentlemen, and ad⸗ 
mit themſelves ſo in pleading ; ; tis no chal⸗ 
lenge to ſay, no Knight is returned; fo2 the 
Sheriff is in no fault. | 5 


—— — . ——— —e . — 


And when the King is party, as in fra- Where the 
berle of an Office, he that traverſeth may King is "y_ 


challenge the array , as hereafter in this 
Section ſhall appear; and lo it is in caſe of 
like: And likewiſe the Ling map challenge 
the arrap, and this ſhall be tryed by Trp⸗ 
028 acco:ding to the uſual courſe. The 
array challenged on both ſides ſhall be 
gualyed. 2 


And if two eſtrangers make a Pannel, 
and not in favourable manner fo2 the one 
party 02 the other, and the Sheriif returns 
the ſame, the array was challenged koꝛ this 
cauſe, and adjudged good. 


Ik the Bapliff of a Liberty return any 
put of his Franchile, the arrap ſhall be 
quaſhed , as an array returned by one that 
hath no Franchiſe ſhall be quaſhed. 


Challenge to the arrap foz favour : He Challenge to 
that taketh this, mult ſhew in certain the the favour. 


name of him that made it, and in whole 


ume, and all in certainty ; This kind of 


T 2 Challenge 


For the King. 
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marry the Daughter of either party, oz e 
converſo, this (as hath been laid) is a pꝛin⸗ 
cipal Challenge, oꝛ the like. But where 
the King is party, one ſhall not challenge 
the array foz favour, &c. becauſe in reſpect 
of his allegiance , he ought to favour the 


King moze. But if the Sheriff be a Uade- 


leit of the Crown, oꝛ other menjal ſervant 


- of the King, there the challenge is good, 


To the Array, 


and likewiſe the King may challenge the ar 
. 


Note, upon that which hath been ſaid it 
appeareth, that the challenge to the array, 
is in reſpect bf the cauſe of uninditkerencp, 
02 default of the Sheriff oz other Officer 
that tnade the Return, and not in reſpec of 
the perſons returned, where there is no un⸗ 
indifference o; default in the Sheriff, &c. 
fo! if the challenge to che Array be found 
againſt the party chat takes it, * - 


cvs 
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Gall have his partitular challenge to the 
Polls. 


An fome Caſes a Challenge may be had | 

to the Polls, and tn ſome Caſes not at all. To che rolls; 
Challenge to the Polls, is a challenge to : 
the particular perſons, and theſe be of four 
kinds, that is to ſay, Peremptozy, Pzinci- 
pal, which induce favour, and foꝛ default of 
Pund2ed02s, . 


Peremptozy, this is ſo called, becauſe he peremptory 
may challenge peremptozily upon his own Challenge, 
diflike, without Hewing of any rauſe, and 
this only is in caſe of Treaſon oꝛ Felony, in 
favorem vitæ; and by the common Law, the 
pꝛiſoner upon an Jndiament oz Appeal, 
might challenge thirty five, which was un⸗ 
der the number of thee Juries; but now 
the Statute of 22 H. 8. the number is redu⸗ 
ced to 20. in petite Treaſon , Murder and 
Felonp; and in Caſe of high Treaſon, and 
Wilp:iſion of High Treaſon , it was taken 
away by the Stat. of 33 H. 8. but now by the 
Stat. of 1 & 2 Phil. & Mary, the Common 
Law is revived fo2 any Treaſon, the pzils- 
ner ſhall have his challenge to the number 
of 35+ and ſo it hath been roſolved by the Ju⸗ 
fkices, upon conference between them in the 
cafe of Sir Walter Raleigh and George 
Brooks: But all this is to be underſtood 
when any ſubjec that is not a Peer of the 
Realm, is Wtkigned foz Treaſon oz hr 
8 ut 


14¹ 
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But if he bea Lozd of Parliament, and a: 


Peer of the Realm, and is to be tryed by his 

No Challenge Peers, he ſhall not challenge any of his 
of Pee, Peers at all, foz they are not ſwozn as other 
Auroꝛs be, but find the party guilty oꝛ not 

guilty, upon their Faith oz Allegiance to the 

King, and they are Judges of the fac, and 

every of them doth ſeparately give his judg⸗ 


ment, beginning at the loweſf. But a Sub⸗ 


fect under the degree of Nobility, map in 
caſe of Treaſon 82 Felony , challenge foz 
juſt canſe as many as he can, as ſhall be ſaid 
Hereafter. In an appeal of death, again 
divers, they plead not guilty, and one jopnt 
Venire facias is awarded, if one challenge 
peremptozilp, he ſhall be dzawn againſt all. 
Other wiſe it is of ſeveral Venire fac. 


Note, that at the common Law, befoze 

the Stat. of 33 E. 1. the King might have 

The Kings challenged peremptozily without - ſhewing 
firained? © cauſe , but only that they were not gqod foz 
the King, and without being limited to any 

number, but this was miſchievous to the 

ſubject, tending to infinite delays and dan- 

ger. And therefoze it is Enacted, Quod de 

cætero licet pro Domino Rege dicatur quod ju- 

ratores, &c. non ſunt boni pro Rege: non 

propter hoc remaneant inquiſitiones, &c. ſed 

aſſignent certam cauſam calumni x ſux , &c. 


whereby the King is now reſtrained, 


Challenge o Pyincipal, fo called, bccauſe if it be 
the Polls. | Ffotinv 
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| found true, it ſtandeth ſufficient of it ſelft 
without leaving any thing ta the-Conſcience e 

oꝛ diſcretion or the Triozs. Ot a pꝛincipal 5 
catiſe of challenge to che Array, we hive ' 
laid ſomelobat already , now it followeth 19 
with like bꝛedity, to ſpeak of p2incipal Chal- 

lenges ts the Polls, (that is) NY to 

an perſons returned. 3 


E pintipal Challenge is 8 5 elſe but 
ſuch matter which pꝛoves evident favour, oz 
enmity in che Juroz; and 'therefo:e. it be- 
longeth to the Juſtices to dꝛaaw the Juroz, 
on not to leave yu pony” to e er 21 

„. II. 


Þ2incipal Challenges to he Poll may be To the Polls. 
reduced to four heads. Firſt, /Þropter hono- | 
ris reſpectum, fozireſpect of *Benour : Se⸗ 
condly, Propter Defeckum, foz want oz des 
| fault: Thirdly, Propter Affectum; foz affes 
tion oz partiality : Fourthly, . Deli- 

&um, fo: Crime 92 Deli c. 
Firſt, Propter Honoris reſpectum, As any Principal - 
Perr of the Realm, oꝛ Koꝛd of Parliament, Challenges to 
a a Baron, Uiſcount > Carl, Barqueſs, he rolle. 
and Duke, fo2 theſe in reſpect of Monour 
and Nobility, are not to be ſwoꝛn on Junes ; 
and ik neither party will challenge him, he Pte 69104 
may challenge himſelf: foꝛ by Magna Char- reſpectuns 
ta it is p20vided, Quod nec ſuper eum ibimus, 

| nec ſuper eum mittemus niſi per legale judici- 

UM 
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A Pee mn ptrizm ſuorum, aut per legem terræ. Now 

Wer 8 — —— —2 bars — 

Andes me S 

| the Canmnang af the Reals, The Peers 

the Kealhn-are dibibed inta Barons, Ui 

e 
are 

The Canmnane are vivlaod int Weoment, 

and —— And in . — of Law, 

wwof then are Peers 


0 » Marques, 92} 
Due, be tobe tryed foꝛ 


BE 


— 2 Felony; 
a Baron, oz an other degree of Nobflity is 
9 5 In lie manner, 8 Knight, G- 
quire, &c. ok be tryed per Peres, andthat 


— * 
Tryal;: Ahr at. the Kings Syit, 02 between 
party ann party, a Peer of the Realm ſhall 
not he tmpannelled in any Caſe. 
Secondly, Propter Defectum, 
1. Patriz; ag Aliens bon. 


2. Libertas, as Uillains 62 Bond: 
men, and fo a _—_— muſt be a Frees 


mane | 
3. Annur᷑ ſenſus. i, e. liberi tenementi- 


nan nps Fes Jaroeught 


challenge 
2 deſict- 


| Tryals per pals. 7 Is. 


to have, that paſſeth upon Tryal of the life See before, 
| of a man, 02 in a"Plea real, oz in a-Plea . 7 
perſonal, where the Debt oz damage in the % 6. 
| Detlaration amaunteth to 40. Marks, Vide ,,1, c. 
Littleton, Sect, 464. Secondlp, this Free⸗ 
hold muſt be in his own right, in Fee⸗ſim⸗ 
ple, Fee-tail, foz term of his own life, oꝛ fo: 
another mans life, although it be upon con⸗ 
dition, oz in the right of his Mike, out of 
antient Demeſne ; foz Frechold within 
ancient Demeſiwill not ſetve: but if the debe 
o Damage amountech not to 40 Parks, 
| any .Freehold ſafficecth, Thirdly, he muſt 
habe Freehold in that. County where the 
cauſe of the action ariſeth, and chough he 
hath in another, it ſufficeth not. Fourth⸗ 
ly; ik after his return he ſelleth away his 
Land, oz if Ceſty que vie, oz his Wife: dyeth, 
oꝛ àn entry be made foꝛ the condition b2oken, - 
ſo as his Freehold be determined, he may 
be challenged foz ſufficiency of Freehold. 


| It ſeems befqze.the Statute 2 H. 5 fres- 
| hold of any value was ſufficient, foz there 
| Freehold of 5. 8. was ſufficient; 3. H. 4. 4. by 
| that Statute in all Pleas real and. perfonal,. 
| where the Debt oz da „op doth to- 
gether amount to 40 marks, the Juror 
| mult have 40. s. Freehold... In an Attaint 
they muſt be able to expend 20. l. per an- 
num, ' ; 


ad 
- — 


2; 
U Jn 


JAI 
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Jn an attompt upon the Receipt of aco.s. 
if he count to his damage, 200. s. if the ju⸗ 
ror hath but 20.8. 03 under 40.5. tis ſufſici⸗ 
ent, becauſe he ſhall not recover damages, 
and ſo this is not within the Statuts 10 H. 
6. 18. £2:the ſufficiency of Jurors. ce 
Rolls tit, Tryal 648. | 


Aman ſeiſed of the Pannoz of Dale en- 
feos a Kiranger upon condition to pay 
yearly'to-J.S. and his Deirs 40. s. Rent, 
J. S. dies ſeiſed of this Rent, and then his 
Heir takes it. Pet the PÞeirhath not ſuf⸗ 
ficienc Free hold. 


Land to the value of 40. s. is given to 
Hugbany and Wife and che Heirs of their 
two bodies begotten, who have iſſue a ſon, 
the Pugband gives the Land by fine to an 
eſtranger and his Heirs,and dies, the Wite 
enters, and dies ſeiſed, the ſon hath not 
kifficieut Freehold to be a Furor. 


A mam ſeiſed of Land to the value of 40.s. 
Within the County of Mid. and of Land 
to the halue of 12. within the County of 
Suſſex, and grants a Rent-charge of 40: s. 
iſuing out ok all the ſaidLandcoa ftranger; 
in fee, the Grantce hath . ſufficient Free- 
hold to be a Juror in both Counties. See 
many ſpeculative caſes upon this ſubject, in 
Williams his Reading upon the Statute 35 
H. 8. cap. 6; J Hun- 
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4. Hundredorum: Firſt, | by the common Challenges 


Law in a Plea real, mixt, and perſonal, there #ropter di- 


ought to be four of the Yundzed (where % hun. 


drrdorum. 


the cauſe of action ariſeth ) returned fo2 
their better notice of the cauſe-; fo2 Vicini 
vicinorum facta præſumuntur ſcire. And 


now fince Littleton wzote, ina Plea perſo⸗ 


nal, if two Hundredors appear, it ſufficeth 
and in an Attaint, although the Jury is 
double, yet the Hundredors are not double. 


Secondly, If he hath either Freehold in 


the Þundzed, though it be to the value but 
of half an Acre, oz if he dwell there, though 
he hath no Freehold in it, it ſufficeth- 


Thirdly, if the cauſe of the action riſeth in gundredors- 


divers Hundzeds, yet the number_fhall Caf. 
fice, as if it had come out of one, and not 
ſeveral Hundredors out of each Yundzed, 
Fourthly , if there be divers Yundzeds 
within one Leet o2 Rape, ik he hath 
any Freehold, oz dwell in anp of choſe 
Mundzeds, though not in the pꝛoper hun⸗ 
dꝛed, it ſufficeth; Fifthly, if the Jury come 


de Corpore Comitatus, oz de proximo Hun- 


dredo, where the one party is Lozd of the No Hundre: 

Wundzed, oz the like, there need no Hun⸗ 

dredors be returned at all. Sixthlp, if a 

Hundredor after he be returned , ſell a- 

wap his Land within that Pundzed, yet 

hall he not be challenged fo2 the Pundzed, 

foz that his notice remains; otherwiſe 

ag hath been ſaid foz his inſufficiency of Free- 
N 2 | hold, 


4 
! 


7 1 - 
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hold, foz his fear to offend, and to have 
Lands waſted, "&c:. which is one ok the 
Reaſons of Law; is taken away, Se- 
venthly, He that challengeth foz the Hun- 
died, muſk-ſhew/ in 'what-Hundzed it is, 
and not dive the other party to ſhew tt. 


Eighthly, his Challenge foz the Hundzed is 


not ſimp icirer; but ſecundum quid; fo though 
it be found that he hath nothing in the Hun⸗ 
:d2ed, pet ſhall not he be dzawn , butremain 
prætet H. that is, beſides, fo? the Hundzed, 
and albeit he dwelleth, oz have Land in the 


Mundzed, pet aw he have ſuMcient Free- 
90'S. | 


Note, This challenge fo: want of Hun- 


-dredors-niult be given in wiiting pꝛeſent⸗ 
iy, and the other party is to demurr therets, 


on ee = 


It a challenge be, that there is not any 
Hundredor returned, it map be averred to 
the Court, that there is not any ſufficient 
within the Þundzed, which is not within 
the Fee ok the Plaintiff, although this be 
not returned by the Sheriff, and this be 
found true by Tryozs, the _ wall be 
— 45. Aſſ. * f 


3 f the King be hs party , by aid pꝛaper, 
and ſufficient: Hundredors do not appear noꝛ 
are returned, pet the Pannel- ſhall not be 
guaſhed, but a Tales of Hundredars 05 
1 * a F 


LIN 
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be returned, But betwirt Common perſons 
in ſüch tales the Pannel ſhall be quaſhed , 
and this ſhall not be only a challenge to the 
2 25 E. 3. 43. 


Ak the Sheriff return quod non ſunt plures 
del' Hundred, he ſhall take of the Hundred ad- 
h Joyning which ſhall be ſufficient. 19 H. 


6. 48. 


Ik the Juror hath ſufficient Land with⸗ 
in the Pundzed, although He doth not 
| - Dwell: within che Pundzed, vet he is a ſuf- 
| ficient Hundredor. 9 H. 6, 66, nay though 
| He dwell in another County. 


Ik he be not Hundredor at the return of 
| the Venire, but be at the return of the Di- 
| ſtringas, pet this doth not take away the 
| challenge. 


| After four are won, 02 after a challenge a; what time 
to the Polls, there can be no challenge foz the Challenge 
the Hundeed, Rolls tir, Tryal 636, muſt be. 


ho ſhall be a ſufficient Hundredor, See 
Williams his reading afozeſaid. 


If he dwell oz have Aſſets, within the 
Leet, Rape, Franchiſe, 62 Vill, where the 
Venue is, he is aſufficient Hundredor. 


Jt he hath Aſſers, in Rent, Common, of 
any 
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ang ſozt Parket, Fair, Pilcary , Toll paſs 
. Meh, ice of Gayliwick: Fc. he 8 4 
ufficient Hundredor; otherwiſe of an advow 


3. Propter affectum: E is of two lozts, 
Sucre either working a pzincipal challenge, oz to 
popeeraſe7v® the favour . And again 3 paincipal challenge 
is of two ſo2ts, either by Judgement of 
Law, without any Ac of his, oz by Judg- 
ment of Law upon his own Act. 


; And it is ſaid that a pzincipal challenge 
Principal ts, when there is expzeſs favour, oz expꝛeſs 
Challenge. malite. Firſt, without any Ac of his, as 

if the Juror be of blood oz kindꝛed to ei⸗ 
ther party, Conſanguineus , which is com- 
pounded ex Con & ſanguine,quaſi eodem ſan- 
guine natus, AS it were iſſued from the ſame 
| blood; and this is a pꝛincipal challenge, 
Kindred, fo that the Law pꝛeſumeth that one Rinl⸗ 
| man doth favour another, befoze a ranger, 
and how far remote ſoever he is of kindzed, 
pet the challenge is good, And if the 
Plaintiff challenge a Juror foz kindzed to the 
Defendant , it is no Counterplea, to ſapthat 
he is of kindzed aiſs to the Plaintiff, though 
he bein a nearer degree. Foz the woꝛds 
of the Venire facias , fozbid the Juror to 
be of kindꝛed to either party. 


Bodies pol. Ik @ body politick oz incozpozate, ſole oz 
rick. aggregate of many, bzing any action — 
| OD concern 
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concerns their body politick 02 intozpozate, 
if che Juror be of: kindzed to any chat is of 
that body (although the body politick oz 
incoꝛpozate tan habe no kindzed, yet) foz 
that thoſe. bodies confiſt of natural perſons, 
it is a pꝛincipal challenge. A Waltard 
cannot be of kindzed to any, and therefo:e 
it tan be no p2incipal challetige. And here 
it is to be known, that Affinitas, Aﬀinity amairy: 
hath in Law two ſenſes. In its pꝛoper 
ſenſe it is taken foz chat nearnefs-that is 
gotten by marriage, Cum dux - cognationes 
inter ſe diviſæ per nuptias copulamtur, & altera 
ad alterius fines accedit, & inde dicitur Affinis. 
In a larger ſenſe Affinitas is taken alſo foz 
Conſanguinity and kindzed, as in the Wric 
of Venire facias, andother-where. Aﬀinity, 
o2 Alliance by Parriage, is a pꝛincipai chal- 
lenge, and equivalent fo: Conſanguinity , 
when it is between either of the parties , 
as if the Palinift 02 Defendant marry 
the Daughter, 02 Couſin of the Juror, 02 
the Juror marry the Daughter 02 Couſin 
of the Plaintiff 02 Defendant, and the ſame 
continues, oz iſſue be had. But if the 
Son of the Juror hath married the Daugh⸗ 
ter of the Plaintiff, this is no pzincipal chal- 
lenge, but tothe favour, becauſe it is not be- 
tween the parties. Puch moꝛe map be {aid 
Hereof, ſed ſumma ſequor faſtigia rerum. 


As if he hach foꝛmerly tryed the cauſe, al⸗ 3 
though reverſed by Gro, on upon the lame — 
: itte 3 
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title; if the Recs2d be not ſhewed, this chal⸗ 
tenge is not peremptoꝛy. For he that grounds 


4 challenge UPON 2A Record; & c-. ought ro have. 


the Record ready. 33 H. 6. 55. The Recod: 


ought to be exempliſied. 21 E. 4. 74. 


- *Tis a goon challenge ta fay the Juror 


was attainted in an Attaint, 02 Mrit 
of Conſpiracp, but attainder in a Writ of 
Fo:gerp-of falſe Deeds, upon the Statute. 
1 H. 5. 3 hut tis upon 5 Eliz. 14. is 
not, becauſe this Attainder is given of late 
time by the Statute 33 H. 6. 55. 


Jn a Writ of Conſpiracy tis a principal 
challenge, that the Juror was one of the In⸗ 


dictozs, and although the Tryal is now of 


the Conſpiracy, and not upon the firſt point, 
viz, the Felony. | 


Jn Treſpaſs if one juſtiſte as Maſter, 
and the other as Servant; tis not a 
pzincipal challenge to ſap the Juror paſ- 
ſed in the firſt iſſue fo2 the Maſter, but 
ye ought to conclude, & iſſint favqurable.: 18 

„4 12. Ai TIDY f _ 


Ak two plead not guilty, and firſt one il⸗ 
ſue fs tryed and then the other is tryed; tis 
no challenge to ſay the Juror trped the other 


. tte, and gave Damages, of which Dama⸗ 


ges he ſhall be charged if. he be attainted in 


an Attaint, foz, perhaps the Defendant will 
be found not mile. . That 
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That the Juror is within the diltreſs of a, a Celtics 
np of the parties, is a good cauſe ef challenge. 
And ſo it is, if he be within the diffreſs of 
any perſon concerned, although no party to 
the action. As within the diſtreſs of A. the 
Paſter of the Defendant who jultiftes as ſer⸗ 
vant to A. by reaſon of his Freehold; and 
the iſſue is ſur le franktenement. So fo2 him 
in reverſion reccived, within the. diſtreſs of 
| the Tenant. fo2 life. And ſo in an Action | 
by the Tenant foꝛz life, within the diſtreſs. 
of. him in reverſion ; cheſe are good chal- 
tenges. 


So in an Action by Dean and Chapter, 
within the diſtreſs of the Chapter, oz one 
ok the Chapter, are good can. 


Conſanguinity of the half blood i is a prin 3 a | 
cipal challenge: If the Juror be at the ninth cooſanguini- 
degree, ik it can be ſhewed it is good. ty. 


In an Action by the Dean and Chapter, 
62 Ma joꝛ and Commonalty, Bother to one 
of the Comonalty, oz to one of the Com- 
mons, is a good challenge: So to anp per⸗ 
ſon concerned in intereſt, although no par⸗ 
ty to the action. As Couffn to the Patron, 
of the Parſon &c. ſo in Attaint to one of the 


petit Jury. 


But in an EjeRment, and Not Guilty 
* pleaded 7 


. 
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pleaded; tis no challenge to the Arrap that 
theSheriff is Couſin to theLefſoz of thePlain- 
tiff: Foy it doth not appear that the Title 
of him in Reverſton ſhall be in queſtion, and 
he in Reverfion is no party to the action. 
See it ſo adfudged upon Demurter, Rolls 
tit. Tryal 653. But now in our keigned E- 
jectments it is otherwiſe, becauſe the Title 


of the Lefſoz is onlp in queſtion, 


'Tis a good challenge that the Juror 
is GoT'p to the Plaintiff, & fic e converſo ; 
and ſo although the ſon be dead, koz the 
ſpiritual affinity remains, and ſo is Curat of 
the Juror. That the Juror hath married 
the Siſter of the party. That the Daughter 
of the Uncte of the Juror hath married the 
Uncle of the party, Couſin to the Mike of 
the party.Theſe are good challenges although 
the Wife, &c. is dead; if her iſſue be alive ; 
otherwiſe if che be dead withor:t iſſue , fo2 
thenthe cauſe of the favour is determined. 


But tis no challenge to ſay, the Juror is 
Bzother to one who married the Siſter of 
the party; noꝛ that the Son ok the party 
married che Siſter of the Juror : becauſe 
theſe are not parties to the action. 


In Attaint tig a good challenge to the Ju- 
ror, that he hath married the Siſter of the 


Wife of one of the petit Jury, fo2 the Al- 


liance. 


45 
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Ak a juror declare the right of one party, 
02 give his Verdict befoze hand, oꝛ take mo- 
ney, this is a p:incipal challenge: But if 
he pzomile a party , this is not a pzincipal 
challenge, but fo2 favour. | 


If the Action depending betwixt the par- 
ty and Juror, be ſuch as implyeth malice, 
this is a good challenge: but not if it imply 
no malice. | 


Chat the party hath an Appeal depending 
againft the Juror, oz the Juror againſt him, 
02 Action of Battery. Chat they are in des 
bate and wzangling, &c. are good challen⸗ 
ges. Not actions of Debt, oz Treſpaſs, 
Quare clauſum fregit, &c. N02 that the bꝛo⸗ 
ther, &c. of the party, hath actions againſt 
the Juror, 


That the Juror was bozn out of the Kings 
Ligeance-, fs2 although he came into Eng- 
land an Infant, and is ſwozn to the King, 
pet he continues an Alien; and that he is 
autlawed, foz then he is noc legalis homo, 


are good challenges. 


If the Juror ſays that he will paſs fo2 one 
party, becauſe he knows the verity of the 
matter, this is no challenge: But if he ſays 
tis foz favour, tis a gsod challenge, if the 
Tryozs find he ſpoke foz favour, and not fo! 
truth. "WS In 
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Principal for 
favour, 


Principal ſor 
malice. 


Peremptory. 


Alien. 


For favours 
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King. In an ackidon bet wirt the Bing and a par⸗ 

5 ty, the Subject cannot rake any challenge 
foz favour, as in an Jndiament of Barretry 
& c. the Defendant cannot challenge a Jo 
ku favour to the King. : 


How Challen- Jf the-Recozd be in the ſame Court, it 
ges _— _u_ need not be ſhewn, but if it be in another 
bord. Court, itought to be ſhewed) 02 elle tis no 
. en , 


Atter the Array is affirmed, there ſhall 

V 

* — 2 not beſuch 15 to a Juror which would 

taken. Have been alufficient challenge to the Arrap. 

1 As tis not a good challenge that the Juror 
was impannelled at the denomination of 3 
party, foz this had been a iy nn to 
the Array. Es 


-- Aa man challenge a jr for non-ſutf- 
ciency of Freehold, -and this is/adjudged a- 
gainſt him, pet he may challenge fs: favour, 
And this ſhall be tryed,” 10H. 6, 18. 


It the, fury upon finding of the paincipal 

do not tar the Damages; foꝛ which a V enire 

_ facias iſſues to the ſame Jurors to tax the da- 
mages, the parcies cannot take any chal- 
lenge fo a cauſe befoze thefirſt Tryal, But 
fo2 a cauſe arifing after ws map. And l 
noninſt | les eggs Mole 1 


„ 


The 


N —— 


a Trgglapet pais. too 


The King cannot challenge a Juryz after ing. 
he is [woꝛn, unlefs it be fo2 a Cauſe arifing 


after he is [wozn. 


Jf the Defendant challng the- — In whar cafes 
which is found again him, oz ho releaſe change, 


the challenge and the 10 affirmed , ought roſhew 
and afterwards he challenge a n he the ceuſe pre: 


ought to ſhew the cauſe Nee fſemifſ. 


But if there be two Defendants, and one 
challenge the array, and afterwards both 
challenge a Juroz ; the ow wal not ſhew 
* preſently. 


Ik any of the Jurozs be \wo2n, and there 
be not ſufficient, foꝛ which a Tales is grants 
ed, and at the return one of the pzimer Ju- 
rozs is challengey , the caufe ought to be 
chewed peeſently, he being \wozn befoze. 


In on adion between the Kiug and a King. 
tommon perſon, ag in an Indictment of Bar⸗ 
retry, pꝛeſentment of nufance, &c. the De- 
fendant if he challenges ay! Jur02, muſt 
thewthe cauſe preſently. - 


But in an Inqueſt betwixt the King any 
a ſtranger, the ſtranger need not thew the 
cauſe pꝛeſently: Fo2:in this cale,' the King 
bag _ a — — of the Kealm. 


| Cauſe 


. T n per = 


Cauſe cuh to be ſhewed ame the Tiles 
be petuſed. 


i Ik both ain challenge , although foz 

Freat-- '- feperal tanſes, as if one be foz favour , and 

the other peremptozy ; yet the Juro! ſhall be 
un without ſewing: cauſe. 


| a what. 2 Jt may be in an Inqueſt befoze the She- 
Enge may be. Tiff to enquire of waſte , both to the Array 
and Polls. 


But not in an dnqueſt of Dffice,as in a 
wit of inquirp of damages. 


In a wit of Right a challenge map be to 
the Polls del 4 Chivalers return. 


Not of Coſinage to the witneſſes HI 
to try the. deed in an Alliſe. 


* nd If one party challenge the Array which 
Challenges, is affirmed, and afterwards challenge a Ju⸗ 
des. ro2.; he ought to ſhew cauſe pꝛeſently, and 
this ſhall be tryed pꝛeſentip; but otherwiſe 
of the other, who did not take the Challenge 

to the Array. 


The thallenge of him who fir challeng⸗ 
ed, ſhall be ſir tryed; Although the firft be 
fo a; and that of the others be riens 

elns 
Af 
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Af the Venue be of two Coumties, and 
both Pannels challenged, the Eſliors ſhall be 
one of one pannel and the other of the other. 


Ik the array be challenged, the Court to 
try the array may chuſe two Tryo2s, ac- 
co2ding to their diſcretion. 20 Aſſ. 15. 19 
H. 6. 9. | 1 


Jf an action be depending between the Ju⸗ — nr 
ror and one of the parties, and foz this he muy err. 
ts challenged, and the other ſays that this 
is bzought by Covin ; the Tryozs may try 
this: foz although the action is of reco2d, 
pet the Covin is not. 


The Juror may be examined upon a voler Evidence. 
dire, to any challenge that is not to his dil⸗ 
honour; but the Tryozs are not bound by 
his Oath. 


The tryoꝛs after they are ſwoꝛn may goat 
large by aſſent of the parties until another 
day, | 


In treſpals againſt two who plead co 1 nat caſcs 


iſſue, and a Venire facias is returned, although a challenge or 
one accept the Array, pet the other may chal- affirmance by 
lenge it, and if it be found, the Arrap ſhall be cu ſhall 


ſerve for 0 


quaſhed againſt all. So in an Appeal againft chers, 


Paincipal and Acceſſozp, fo2 one ſhall noc 
diſtnherit the other, 1 
: ut 


| 
| 
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Ley pager. 


Coſinage. 


Dependingon 
the ſame Ti- 


dle. 


Diſtreſs. 
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But iu an Appeal by two, if the Defen- 
dant chaflenge a Juror, ànd one of the Plain- 
tifs agree to this; the other ſhall not be re⸗ 
ceived to ſay that this is by Covin, but the 
Juror ſhall be d2awn' in favour to the life of 
rn 2222 ; 


And pet in a Prxcipe quod reddat by 
two, and the Tenant challenge the Arrap, 
becauſe the Sheriff is Goſſip ts one of the 
Demandants, and one Demandant acknows- 
ledge the challenge, the other may ſay that 
this is not ſo, and have it tryed. Rolls tit. 
Tryal 652. &c. - 85 


In Gager de ley none chall be thallenged | 
fo: favour 92 inſufficiency &c. | 


Ik there be a challenge foz Coſinage, he 
that taketh the challenge muſt ſhew how the 
Juror is Couſin. Wut pet if the Coſinage, 
that is, the effec and ſubſtance be found, it 
ſufficeth'; foz the Law. pzeferreth that which 


* 


is material, befoze that which is fozmal. 


If the Juror have part of the Land that 
dependeth upon the ſame Title, 


It a Juror be within the Pundzed, Leet, 
02 any way within the Seigniozy, immedi- 
ately o2 mediately , 02 any other diſtreſs of 


either party, this is a pzincipal challenge. 
But 
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Eut if either party be within the diſtreſs. ok 
the Juror, this is no pꝛzintipal challenge, 
but to the kavout. 


; EE d Witneſs named in the Deed be re⸗ Witneſs. 
turned of the Jury, it is à good cauſe of 
thallenge of hün. So if one within age lalant. 
ok one and twenty be returned, it is a good 
cauſe of challenge. | 


. Upon his own Ack, as ik the Juror hath Challenges 4. 
given a Uerdick befoze, foz che ſame cauſe, riſing from 
albeit it be reverſed by Writ'of Erroꝛ, oz if the Jurors 
alter Uervict, Aupgment were arreſted, So „n act. 

if he hath given a fozmer Uerdic upon the er 15 
ſame Title oz matter, though between other q;&, 
perſons. But it is to be obſerved, that J 

map ſpeak once foz all, that in this oꝛ other 

like Caſes, he that takech the challenge 
muſt ſhew the Recozd, if he Will have it cake 

place as a pꝛincipal challenge, other wile he 
muſt conclude to the favour, unlels it be a 
Rec92d ot the ſame Court, and chen he mult. _ 


* 


ſhew the day and term. 


80 nate gene challenged, chat 
he was Indicto of the Plainüff oꝛ Defendant, Indictment- 
either of Treaſon, Felony, Piſpziſton, Trel⸗ 

pals, oz the like in the lame caule. 


It the Juror e Godfather to the Child ot Godfather 
| the Plaintiff dz Defendant, o e converſo, this 
is allo wedto be a * in gur 
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Arbitrator. 


Tryals per pais. - 


Ak a Juror hath been an Arbitrator choſen 
by the Plaintiff v2 Defendant, in the ſame cauſe 
and have been info2med of, oz treated of the 
matter, this is a pzincipal challenge, O⸗ 
therwiſe if he were never inkoꝛmed no! treats 


ed thereof ; and otherwiſe if he were indif- 


Commiſſion- 
CFo 


Counſel. 


Eat or drink 


ferently choſen by either of the parties, 
though he treated thereof, But a Commils 
ſioner choſen by one of the parties, foz ex⸗ 
amination of Witnelſes in the ſame cauſe, 
is no p2zincipal cauſe of challenge; fo2 he is 
made by the King under the great Seal, and 
not by the party as the Arbitrator is, but he 
may upon cauſe be challenged foꝛ favour. 


Arbitrator in another. matter is no cauſe 
of challenge. | 


Af he be of counſel, Servant, oz of Robes, 
02 Fee, oz ok either party, it is a pzincipal 
challenge, 


Ik any after he be returned, do eat and 


at the parties d2ink at the charge of either party; it is a 


charge. 


Actions of 
malice. 


p:incipal cauſe of Challenge, other wiſe it is 
of a Tryoz after he be ſwozn. 


Action bzought either by the Juror againft 


either of the parties, oꝛ by either ot the par- 
ties againſt him, which may imply malice 


z diſpleaſure, are cauſes of Nc chal⸗ 


oyin, ei⸗ 


lenge, unleſs they be bzought by 
| | Wer ther 
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ther befoze oz after the return; foꝛ if Covin 
be found, then it is no cauſe of challenge; 
other Actions which do not imply malice oz 
viſpleaſure, are but to the favour, as an aai⸗ 
on of debt, &c. More 3. 


In acauſe where tbe Parſon of a Pariſh Parſon and 
is party, and the right of the Church c6- Farilnes. 
meth in debate, a Pariſhioner is a pꝛincipal 
challenge. Dtherwilc it is in debt, oz any 

other Action where the right of the Church 

cometh not in queſtion. 


If either party labour the Juror, and gibe ro labour the 
him anp thing to give his Uerdic, this is a Jury. 
principal challenge. But if either party las 
bour the Juror to appear, and to do his Con⸗ 
ſcience, this is no challenge at all, but la w⸗ 
ful fo; him to ds it. 


Chat the Juror is a Fellow Servant with Fellow Ser- 
either party, is no pzincipal challenge but to ant. 
the favour. | 


Neither of the parties can take that chal- 
lenge tothe Polls, which he might have had To the Polls. 


to the Array. 


Note, if the Defendant map have a pzin- 
cipal cauſe of challenge to the Array, if the ; 
Sheriff return the Jury, the Plaintiff in that e Niclas 


to the Coro- 


caſe map foꝛ his own expedition, alledge the ners. 


ſame, and pay Pꝛoceſs to the Coroners, 
P 2 which 
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which he ganngt have, -unlets the Defendant 
will confeſs 1 but if the Defendant will not 
confeſs -it , then the Plaimiff-thall be, 8 
Venire facias o the Sheriff; and the Defene 
dant ſhall never take any challenge fo2 that 
cauſe, and ſo in like caſes. But on the part | 
pl the 8 any ſuch matter ſhall not 
de alledged, and Broteſs praped to the Co- 
xoners,  becay «4 may chalienge the Jury | 
in that cauſe, and can be at no pꝛejudite. 5 


Challenges to Challenge eorifluding " the labour, when 
10 favour. either party cannot take any pꝛintipal chal 
if lenge,. but heweth cauſes of favour, - which 
mult be left ta the conſcience- and diſcretion 
pf the Tryors, upon hearing their evidence 
to find him fapourable o2 not favourable, But 
pet ſome o them come neerer to a pꝛintipal 
challenge than other: Ag if the Juror ba at 
kindzed, 02 under the diftreſs of him in the 
keverſion 02 remainder, oꝛ in whoſe right the 
Avowyy oz Juſtification is made, oz the like: | 
Thele bein pzincipal challenges, becauſe he | 
in Reverſton, remainder, oz in whole right | 
the Avowzy o: Juſtifitation is, is not party | 
to the Recozd; other wiſe it is, if they were | 
made parties by aid, Receipt., oz Uoucher, | 
and yet the cauſe of favour is apparent; ſo it | 
is of all pꝛint ipal cauſes, if they were party 
Favour. to the Recozd. Now the catiſes of favour 
Are infinite, and: thereof ſomewhat map be 
gathered of that which hath been ſaid, and 
__ reft T5 purpoſely leave the K8ader to the 
reading 
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reading of in dur books concerning that mats 
ter. Fo2 all which the rule of Law ts, chat he 
. — ſtand indifferent. as he ſtands un⸗ 
ſwozn. 


| The Subject map challenge the Polls, King 
where the King is party. And ik a man be 
out-lawed of Treaſon oz Felony, at the Suit 

| of the Bing, and the party fox avoiding 
thereof alledgeth impꝛiſonment, og the line, 
ut the time of the Outlawꝛy, though the iſſue 

| be gopned upon à collateral point, yet ſhall 
the party have ſuch challenges, as if he 
Had been arraigued upon the crime it 
ſelf, foz this by a mean. concerneth his 
life alſo, 


| Propter delictum, A As if the Juror be at- Challenges 
tainted 02 convicted of Treaſon, oz Felony, propter deli. 
o: {92 auy offence to life 02 member, oz in n. 
) attaint foz a falſe Uerdic, oꝛ foꝛ perjury as 
-a Mitneſs, oz in a conſpiracy at the Duit 
of the King, oz in any Suit (either foꝛ the 
King, oz foꝛ any Subject) be adjudged to 
| the Pillozy, Tumbzel, oz the like, oꝛ to be 
l bzanded,. oz to be ſtigmatiſed, oz to have 
[ . any: other co2 poral puniſhment whereby he 
|  becometh infamous. ( foz it is a maxime 
ö in Law, Repelliur à ſacramento infamis ) 
theſe: and the like are p:incipal cauſes of 
challenge. So it is if a man be outlawed outlawed. 
in Treſpaſs, Debt, oz any other acton, 
fo2 he is Exlex, and therefo:c-is * 
Omo, 


Infamous, 
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homo; And ald Books have ſaid, that if he 
; = excommunicated, he could noc be of a 
ury. : i | | 


Faſtard. A Baſtard may be of a Jury, pet map be | 
FF - ry if he be of Kindzed. Jenk, Cent. 1. 
ap. 90. | 


Se the Statutes of W.2,and Artic, ſupra 
chartas, what perſons the Sheriff ought to 
Who ought return on Juries. And ſee F. N. B. breve 
to be oa ju· de non ponendis in A ſſiſis & juratie; and the 
ries. Regiſter in the ſame Mrit. And ſee there | 
what remedy the party hath that is returns 
ed againſt Law, | 


At what time . It is neceſſary to be known, the time 
Challenges when the challenge is to be taken. Firlt, 
maſt be taken. he that hath divers challenges, muſt take 
them all atonce, and the Law ſs reguireth, 
indifferent. Trpals, and divers challenges 
are not accounted double. Secondly, if one 
be challenged by one party, if after he be 
tried indifferent, it is time enough foz the 
other party to challenge him. Thirdlp, at⸗ 
ter challenge to the Array, and Trpal du- 
ip returned, if the ſame party take a chal, 
lenge to the Polls, he muſt ſhew caule pꝛe⸗ 
ſently. Fourthlp, ſo if a Juror be fozmer- 
ly ſwozn, if he be challenged, he muſt ſhew 
cauſe pꝛeſently, and that cauſe muſt riſe ſince 
he was ſwozn. Fifthly, when the King is 
party, 02 in an appeal of Felony, the _ 

en- 


<. 


as 1 tA LLIG 


N 
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fendant that challengeth foz cauſe, muſt 

ſhew his cauſe pꝛeſently. Sixthly, If a 

man. incaſe of Treaſon o2 Felony, challenge 

fo2 cauſe, and he be cryed indifferent, pet 

he map challenge him peremptozily. Se⸗ 

venthly, a challenge fo: the Hundꝛed mut 

be taken befoze ſo many be ſwszn, as will 1.05. 
ſerve foz Bund2edozs, oz elſe he -loſeth the 
advantage thereof. 


Jn a UArit of Right, the grand Jury mut vyrit of Righe 
be challenged befoze the four Knights, be⸗ 
fo:e they be returned in Court; foz after 
they be returned in Court, there cannot any 
challenge be taken unto them. 


Nota. The Array of the Tales ſhall not The Array of 
be challenged by any one party, until the the Tales. 
Array of the pzincipal be tryed ;- but if the 
Plaintiff challenge theArrap of the pzincipal, 
the Defendant. map challenge the array 
of the Tales. Akter one hath taken chal⸗ 


enge to the Poll, he cannot challenge the 
arrap. 


Now it is to be ſeen How challenge to 
the arrap of the pzincipal Pannel, o; of the 
Tales, oz of the Polls ſhall be tryed, and who 
ſhall be Tryo2s of the ſame, and to whom 
Pꝛoceſs ſhall be awarded. 


If the Plaintiff alledge a cauſeof challenge 
againf the Sheriff, the Pzoceſs ſhall be di- 
| rected 
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De Fe re 
1 r awary- 
an Oh the tei; ifagai all ort 


the Court ſhall appoint rertain Elffors, oz 
E1ifors. Eſtiors:{-\o'named ab eligendo ) becauſethey 
re named by the Court, ugainſt whoſe re- 
turn, no challenge chall be taken to the 
array, bitaule they were appointed by the 
Court, but he may have his challenge to 
the Polls. Note, if Pꝛoceſs be onte a⸗ 
warded koꝛ the partis iy of of the Sheriff, 
though W be a new if, pet Pꝛo⸗ 
tels ſhall: are deere to him; fo: the 
entry is, Ita quod Vicecomes ſe non intromits 
tat. But otherwiſe it is, fb: that he was 

| Tenang to either party, q2 the like. 1 


ite J. the array be challiniged in Court, it 
chall de tryed by two of them chat be im⸗ 
for he tr to e e py. The Court: 
Me _ that ca not exceed 
as AR 4 Le, unleſe tt be by conſent. 
t when the Court names two foꝛ ſome 
yectal cauſe alledged' by either party, the 
Court name, others; if the arrap be 
quathed, 17 9 oceſs ſhall. be awarded, vt 


Jopra. \. Aeg dennnr'to a ryallevge. 
Demurr toa f. Jaber d ze whom the rauſe is to. 
Challenge, "tryed, muy — Lag 02 adjourn it he 


mink” heard another time. Stiles wank vide Ban. 
ä 1. part. 114. 5 | 


: — 0 A 4 * 0 . b $ « 
2 
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„Af a Pannel upon à Venire facias be re. Array of the 


türned, and a Tales, and the array of the Principal and 
pꝛintipal is challenged, the Tryozs, which! “ 
| try and qualh the array, ſhall not try the | 
array of the Tales; .foz now it is, as if 

there had been no appearance of the paincipal | 

Pannel ; but if the tryo2s affirm the arrap o 

the principal, then they ſhall try the array of 

the Tales. If the Plaictiff challenge the ar⸗ 

rap of the pzincipal,+ the Defendant the array 

of the Tales, there the one of the principal. 4 

the other of the Tales thall tip both arrays. 

Foz other matter concerning the Tales, 

ſee in Cooks Repozts matters wozthy of 
obſervation. Mhen any challenge is made 

ts the Polls, two Tryozs ſhall be appoint⸗ „ 
ed by the Court; and it they try one indifs 1% 7,107, 
ferent, and he be (wozn, then he and the two | 
Tryozs ſhall try another: and if another 

| be tryed indifferent, and he be ſwo2n, then 

the two Tryozs ceaſe, and the two that be 

ſwoꝛn on the Jury ſhall try the reſt. | 


Ik any of the Jury, after ſome of them be 
ſwo2n,be challenged, thoſe that are worn are 
to ſay, whether he that is challenged be ins Tryals of .. 
different oz not. But if the firſt oꝛ ſecond — 
man be challenged, then the Court doth 

uſe to appoint ſome of them, (who it pleal⸗ 

eth), that ſhall be afterwards ſwozn to try 

the indifferency of the perſon challenged. 


2 I att 


4. come,» 


Tryal of 
Challenges. 


Juror exa- 
mined. 


" thall be examined upon his Dath, to infozm 
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1. All challenges mut be taken befoze 


the Jurors are ſwazn. 


2. If one challenge a Juror, and tt be 
found againſt the challenger, he map not 
challenge the Juror foz a fecond cauſe, 


3. Ik one challenge the array and it be 
found againſt him, he may not afterward 
challenge any of che Polls, without ſhew⸗ 
ing cauſe pzefently, and this ſhall be tryed 
pꝛeſently. | | 


4. No challenge Hall be admitted a- 
gainft the Cryozs, appointed by the Court. 


If the Plziptiff challenge ten, and the De- 
fendant one, and the twelfth is ſwozn, be⸗ 
tauſe one cannot try alone, there thall be 
added to him one challenged by the Plaintiff, 
and the other by the Defendant, Mhen 
the Tryal is to be had by two Count ies, 
the manner of the tryal is wozthy of obſer- 
vation, and apparent in dur Books. If 


. che four Knights.in the Writ of Right be 


challenged, they ſhall. try themſelves, and 
they tall. chooſe the grand AMſe, and try 
the challenges of the parties. Af the cauſe 


. of challenges touch the diſhonour, oz dil⸗ 


credit, of the Juror, he ſhall not be exami- 
ned upon his Dath ; but in other caſes he 


the 


put the, Plaing 
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the tryoꝛs. Ik an Inqueſt, be awarded by 
dekault, the Defendant häth loſt his chal 
lenge; but the Plaintiff may challenge foz 
juſt cauſe, and that ſhall be examined and 


* 


tryed. 


Whereſvever the Plaintiff is to recover view, 
per viſum juratorum, there ought ts be fixof 


the Jury that have had the. biew, oz known 


the Län in queſtion ſo. 4s he be able to 
5 in poſſeſfion., if he reco- 


5 nn 


,. 
c 


det. 


Jn Proprietate probanda, and a Mrit challenges. 
ts inquire foꝛ waſte, the parties have been 
received to take their challenges. But pals 
ſing over many things touching this matter, 
J will conclude with the ſaying of Bracton, 
Plures autem aliæ ſunt cauſæ recuſandi jurato- 
res, dequibus ad præſens non recolo, ſed quæ 
jam enumeratæ ſunt, ſufficiant exempli cauſa. 


IInſt. 157, 158. 


Treat doth ſignifie as taken out oz with⸗ Treat what. 
d2awn, and is applied to a Juror, that is 
withdzawn by conſent, oz removed an 
diſcharged by challenge. 


A Juror ſick was withdꝛawn, and another 
worn. Palmers Reports 411. 


If the Defendant do not appear at the try- Challenge 
al when he is called, he loſ:th his challenge loft. 
2 22 to 
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to the J urors W he doth afterwards 


appear. 
a wrong Ti à good challenge to a Juror to ſay he 
e. —— by another name in the Paris 
ne 0 


No Frechold. A Juror appeared and ſaid he had no 

5 Freehold, and pzayed that he might not 
ferve, yet the Jodge would not ſpare him; 
kor he may -Have an action againſt the 
Sherift kor returning him. Rolls 2 part: 
Reports 183. 3 


CAP. 
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- CAP. The Challenge pro defect. Hundred, 
_ be wzitten;in Parchment, and tle 
Tountilmuſt arraign it in French, ufo which 
the Defendant map take iſſus o demur. Tl e 
Clerk oꝛ Aſſociate in Court mult call the Ju- 
ry over, and ask ik they have any Lands: 
within the Hundred, oz had at the time of 
the Arrap of the Pannel, and whether they 
dwell, oz did dwell, in the ſame. And upon 
examination if it appear clearly, that they 
have no Lands oz Tenements; :no2.dwell 
in: the Hundred; then the Clerk is to mark 
theni by the ſide of every of their names 
thus pr ier Hundred ] but if he find there 
be two Hundredors, he is to reſozt back to 
the præter Hundred. and ſwear them in 02- 
der. So that pou ſee the Tryal whether 
Hundredors o not, is determined by the 
eurts examination by the Poll. ſeverally. 
But if the: Council. demur, and the other 
ſide joyn in demutrer, the Judge of Alſiſes 
may affirm the Challenge; and over-rule 
the Demutrer,/02 alow the Demurrer god, 
and p2oceed tothe CTrpal of the Cauſe; oz if 
the Judge doubt, it may be. determined in 
Zink, but this is great delay. It the chal⸗ 
lenge be adjudged good, the Court awards, 
Que le panneb il ſoit caſſe. „ 
ES. 211 54 $456 bad 4d UEDS 1 Fi $1c| L * 
At Common Law there sought to have been — + 
4 Hundred ors retutned and appeared in all Burroughs, 
Actions pro meliori notitia cauſæ in controver- 29 7 — 
ſia, fox vicini vicinorum facta ſcite præſumun- thischallenge 
tur. cannot be. 
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tur. ' But byitho-@tatute 35 H. $.ca.6. fix 
are to be retuvned'andy appear. But flute 
by the Statute-27 Eliz ca S. if two Hur 
dredors be teturusd and appear, it is ſafficia 
ent in all perfonal actions : But in real aut. 
ons chert mut be ar, op eile Remaner jos 
defectu Jur: # > 


The Court ap u two Crhets in 4 
thallenge to + $a prot they -find/tws 
indickerent che ürtt Crpoꝛs ſhall be diſtharga 
£d, and the ta that are found inditkerent, 
being ſwoꝛn to try the Itfue-; Wall alſo be 
Pon 6. to try the reſt of theiy Fetows, 

At — Law there led to be return 
ed 24 upon the Venire, att \aftorwards 4 
Habeas corpora with a Decem” Tales, aud if 
a full Jury dig nat appear v were 8 
rd then a Diſtringia irh an Ocho Takes; 

E and ſo tu the Duo Tales, tf cherb was not a 
an ant ibat full Jury. And this wag thecourſe until the 
may be in the Statute 35. H. 8. which. gives the Tales. de 
Falſe of Aliens. circumftamibus at. the Aſliſes; 8c, and bpthe 
Stat. 5 Phil. & Marie cx 5. where the King, 

en; 02: Infozmer, %G ape ane 


4 Challenge may be taken to hoſe of the 
Tales de circumſtaiitibus, * 


7 


| By the late 33 Ed. 1. The King any 

© thoſe why pzoſetutefo2 him, muſt ew their 

dur of: Challenge , as berwixe dane and 
| Parte 


dat 
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- The King 92 any one auchqziſen fos him 
may releaſe his challenge. Where the par⸗ 


tpmay thalengs,che Kin may challenge. * 


Lia no chakenge ta ſay, the Juror i Juror is tho 
Kings Tenant, d that he is favaurable to 
the King, but tis good to ſap, the Sheri? 05 
Juror bears prudge oz malitt 10 the Defen- 
dent inhere the King is party, If the Juror 
hath anp Freehold tit ſumtient, a 
not ta 425-2 year : Fo! the Statute whit 
© wha N only 5 any 


The irt who challengen te he Plain- 
tiff 02 Defendan', ſhall have the pzeference 
d abbamage of his challenge. If a 
juror be: once: chaſtengen arid withdaawn 
upon the peintipat; he tannet ſerde upoy 
the Tales, - ifhevoth rig Erroz, and Judge- 
ment may be daped. Aus ſo if he be 
challenge, and a Jury remain pro de- 
fect, ſuratorum, if he be ſwoꝛn upon @ new 
Diftririgas, tig 'Error, not helped by anp 
Statute of [cofaites, aud a mit tryal and a 
Venire facias: de novo may be awarded. Cre. 
Eliz. fol. 429. Whitbys « Caſe, 1 


Eliſora way be fwozn in ſome tales to 


return ann jiinpanyel all Juries, as mould 
upon 


(3) 
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upon au Venlre facits, Habeis Corpora 62 
Diſtringas Jur. come to their hands impar- 
tially,indifferently and without favour oꝛ at- 
een . e ern ofany pern. | 


. The Mere of Attainder Conviction; 
Ercommunication Outlawry „Ke. oz A 
Copy thereot ought to be pꝛodited, to 2 1 
15 tauſe ol er apt org 


Where bodies politick Py — art 
concerned; A challenge map be taken which. 
ariſes from the individuals, ag Brother to 
one of the Pzebenvaries, ia a good challenge 
where the Dean and Chapter are parties, 
&c, Hob, 87. ſo a Pariſhioner, where the 
right of the Church comes. in. 979 at 


mm mene ee nm 1.5 


In Þigh-Treaſan, the miſonr: may⸗ 10 
remptozily challenge to the number of 35. 
which is under the number of 3 Juries: but 
in Petite Creaſon, murder oz: Felony the 

number is reduted to 200 The pꝛiſoner 
may — any 1 8 _ e 


neee | | bom 1 


Where the king ia party the [Deſendark 
mul Gew the cauſe: of c yu mY in⸗ 
antly. ü 


After a PR fol caſe; the 1 5 
wy challenge the ſame perſon peremprority. 


n 
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Of what things a Jury may inquire ;. 

when of ſpiritual ; when of things 
) done in another County, or 1nan- 
other Kingdom ; when of Eſtop- 
ples, and when not; when of a mans 
intent, &c. 


5 He next woꝛds in the Mrit, which See more of 
habe not vet been taken notice of, are this matter, 
theſe, per quos rei veritas melius fciri poterit; cap. 13. 
and this is the chief end of their meeting to⸗ 
gether : No Court can givea right Judge- Ex facto Jus 
ment, unleſs the truth of the fact be cer- 9Pvr- 
tainly known ; and to find out this truth, 
no wap is like to this of Juries : fo2 they do 
not only go upon their own knowledge, 
though they are Peighbours ts che 
place where the queſtion is moved, and 
ſo -are pꝛeſumed to Have a better knows 
ledge of the fac, than any others; Fox 
vicinus facta vicini præſumitur ſcire; But 
leſt this pꝛeſumption ſhould fait , the Law 
allows other Evidence to be given to _ 
; 5 p 
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by which they may moze certainly and con- 
fidently give their Verdict of the iſſue, 
which is meant by this word Rei. 


And here, it will not be amiſs to gi 
you a bzief deſcription, de quibus rebus, what 


the Inqueſt map inquire of, and find. 


Of the Law. 


Wherefoze, though it be true, that a 
Jury hall nst be charged, no meddle with 
à matter ot Law; and if they do, and find 
it, their Uerdic as co this ſhall be void; 
p t daily experience (as well as Littleron , 
eck. 368, ) tells us, that they may take 
upon them the knowledge of the Law, and 
give à general Uerdict; though to find the 
ſpecial matter is the ſafeſt wap foz them, 
becauſe, if they miſtake the Law, they run 
into the danger of an Attaint. 


An the Cale of Manby and Scott, adi. Tein; 
13. Car, 2. B. R. one queſtion was it the 
Uerdick was well found, in an action of the 
caſe againſt the Þugband foꝛ Wares bought 
by the Mike; the Uerdia finding, that the 
Mares were neceſſaries, and actozding ta 
her degree, whereas (as was objected} 
thep ought to have found the degree of the 
party, and the value of the Mares and 
left it to the Court to judge. 1 4749 


But it was anſwered and reſolved that 
the Court. i, e. the Judge befoze _ 
— 
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tis tryed infozms the Jury of the matter of 


Law, and actozdingly they find, and ſo it be- 
longs not to this Court, 2 20 


Broughton a Reader of the Temple 
b2ought- a Bill by Quo minus in the Ches 
quer àgainſt Prince fo2 maintaining @ ſuit 
againft the Stat, &c, Prince pleads that he 
was admitted in the Inner Temple, and ſtu⸗ 
dent foz manp pears there, that he was 
Conſiliarius, in Lege eruditus, and took his Fee 
in that cauſe. B. replied, de Injuria ſui 
propria abſque hoc quod in lege eruditus, 
&c. & hoc petit & c. & deus defendit fimiliter, 


It was moved that the Defendant ſhould 
demurr to the Replication. Atkinſog, excep- 
ted to the Traverſe and Contluſton; fox ic 
can't be tryed by a Jury; foz (ſaps he) 
if matter in Law be to be tryed by the Judges, 
a, fortiorl , the learning of the Law ought to 
be tryed by them. 


Per Manwood Ch. Baron, It ſhall be try⸗ 
ed by the Country. 3 Leo. 237. Brough- 
ton verſ. Prince; Which caſe is cited 3 Cro. 
728. to be otherwiſe ruled, pet, it was al- 
lowed there a good iſſue, whether a Parſon 
of a Pariſh could ſpeak Welch. 


Hur, 20, 21. Whether a plaint was le- 
bied accozding ts the Cuſfom, was tryed by 
a Jury, who are direded by the Court, as 

8 £9 
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Of ſpiritual 
things. 
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to the plaint , and whether it were pur- 
ſtant to the Cuſtom, and are ts find accoz- 
ding to ſuch directions. 


In many cafes, the Jury are to inquire 
of the knowledge and intent of a man, as 
where the Nar, is, that the Defendant kept a 
Dog which killed the Plaintiffs Sheep, (ei- 
ens canem ſuum ad mordendos oves conſuetum; 


though ſciens be not traverſable, yet the Jury 


upon Evidence mult inquire of it. lib. 4. 18. 


An ſome tales, a Jury may try and find 
a ſpiritual thing, as a Divozce, Patrimony, 
&c. and mult take notice thereof, upon pain 
bf Attaint. li. 4. 29. lib. 9. lib. 7. 43. vide hic cap.2, 


The. Jurors of one County, may find any 
tranſitozp thing done in 


In Treſpaſs Quare Clauſum fregit, in änother County: Nay 


the County of P. where the Treſ. ſamè times they mult find 


paſs was committed in the County 
of S. upon Not guilty, if the Jury 
find the Defendant guilty in the 
County of S. their Verdict is void. 
But if they find him Guilty gene- 
rally, an Attaint lyeth. Fixch. 450. 


Becauſe this Treſpaſt ts local; and 


what is local — be inqured of 
by men of another County, for 
they can have mo conufans of ĩt. 


local things in another 
Countp; as if the Veit 
pleads riens per diſcent , 
and the Plaimiff replies, 
Aſſets itt 4 Pariſh and 
Ward within London, the 
Jury map find Aſſets in 
any County ; in the ſame 
caſe againſt an Exetutoꝛ, 


who pleads plene adminiſtravit; the Jury map 
likewiſe find Aſſets in any part ofthe wozld. 
And the Reaſon is, becauſe the place is only. 
| nanter 
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tamed fo2 neceſſity of tryal, But where Of things 


the place is part of the iſſue, it is OS 
otherwiſe, And therefoze if J pzomiſe in one ty or coun- 
place to do a thing in another, and iſſue is ups try. 

on the breach, the Jury ought to come from the Vide cap. 9. 
place of the breach. But if I pꝛomiſe in 

London, to do a thing at Burdeaux in France, 

and iCue upon the breach, pet this ſhall be 

tryed in London fo2 neceſſity, becauſe o- 

therwiſe it would want tryal, the Jury muſt 

inquire of the bzeach at Burdeaux. But if 

J pꝛomiſe in France, to do a thing in France, 

fo that both Contract and performance is Rolls tit Try. 
beyond Sea, this wants tryal in our Law. 7 fol. 371. 
lib. 6. 47. Ii. 7. 23, 26, 27. 


In the Cale of Drake and Beere. Trin. 
15 Car. 2. B. R. this difference. was a- 
greed by the Court, viz, That a Jury in 
an Jnferiour Court map inquire of things 
out of the Jurildiction, ik they be but foz en- 
creaſe ok Damages, as is 1 Cro. 571. Ire⸗ 
land verſ. Blackwell, but if they inquire of any 
thing iſſuable out of that Jurildiction, it is 
nought, 1 Cro. 101. 2 Cro. 503. 


Erro was bzought ts reverſe a Judge- 
ment given in the Palace Court, in In- 
debitat. fo; that the Defendant was indebt- 
ted to the Plaintiff Infra Juriſdictionem foz 
Nurſing of a Child, not ſaying the Nur- 
fig was Infra Juriſditionem, 


Aa Wadb. 


178 Tryals per pals. 


Wadh. Windam Juſt. held it good , foz 
that it is a debt every where, and not like a * 
debt that ariſeth by matter collateral : Rut 
Twiſden uſt. poubted, Whitehead verſ. 
Browne. Faſch. 15 Car. 2. B. R. 


Eſtoppels. The Jury map find Eftoppels, as he's tas 
when the E- king of a Leaſe of a man's own Land, by 
ſioppel is Deed indented; oz the delivery of a Deed 
found „ the hefoze the date, as in Debt by an Admini- 
1 may ſtrato2 upon a Bond dated 4 Aprilis, 24 E- 
— to the e- li⁊. The Defendant pleaded, that the In⸗ 
ipeczal mar- teſtate dyed befozethe date of the Dbligation, 
rer. and iſint nient ſon fait, upon oy they were 
at Iſcue, and adfudged that the Jury might 
find that the Bond was delivered the 3d of 
April, becauſe they are ſwozn ad veritatem 
dicenc'um ; though the parties are eſtopped 
to plead a Deed was delivered befoze the 
date; but they may plead a delivery after 
the date, becaule it ſhall never be intended, 
that a Deed was delivered befoze the date, 
but after it may. 


Eſtoppels. But if the Eſtoppel, 02 admittante be 
within the ſame Record, in which Iſſue ts 
7 — mays then the Jurors cannot find any 
Eging contrary to this, which the parties 
Yave atkirmed, and admitted of Reco2d,though 
it be not true: Foz the Court may give judg⸗ 
ment upon matters confeſſed by the parties; 
and the Jurors are not to be charged with a⸗ 
ny ſuch thing, but only with ſuch in 2 
| | 1 
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the parties vary, If. 2.4 li. 4. 53. Co. Lit. 
A e 


A Decree in Chancery ſhall be tryed by a pecree. 
Jury, and not by it ſelf; foz it is not a Re- 
co2d, but a Decree Reco2ded, ' The Chan⸗ 
cery, as it is a Court of Equity is not a Court 
of Record: But touching things agitated 
in 1 Petty Bag Office, it is Court ot Re- 
cord, 


The Jury may find Deeds, oꝛ matter of Records nor 
Reco2d, if they will, though not chewed in fheved. 
Evidence. Finch 400. They may inquire 
of things done befoze the memozp of man. 
lib. 9. 34. 


Null tiel Recozd is not to be tryed by a Ju- 
ry, but upon the general iſſue, &c. they may 
find a Record. 


The Jury map find a Warranty, being Warranty. 
given in Evidence, though it be not plead⸗ 
ed: Nay, the ory map find that, which 
cannot be pleaded, as in Treſpaſs, upon not 
guilty; The Jury may find that the Defen- 5 
dant leaſed Lands fo2 life, upon Condition, Condition. 
and entred foꝛ the Condition bꝛoken; Tho' 
this cannot be pleaded without Deed, vet the 
Jury may find it, Lit. Sect. 366. 


Where a Collateral Warranty binds, this 
map welt be given in Evidence: Foz al- 
A a 2 though 
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though it doth not give a right, pet in Law 
this ſhall bar and bind a Right, Lib. 19: 
97. 


But this) matter comes mo2e properly un⸗ 
der the Title Evidence; 3 wherefoze we will 
P20ceed to that. 


Bee alſo in Chap. 13. 


CAP. 
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Evidence and Witneſſes. 
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Uidence, Evidentia: This wozd in les Evidence. 


gal underſtanding (ſaith Coke 1. Inſt. 
283.) doth not only contain matters of Re- 


cord, as Letters Patents, Fines, Keco- 


veries ; Jnrollments , and the: like , and 
wiitings under Seal, as Charters and 
Deeds, and other Wiitings without Seal, 
as Court-Rolls , Accounts, and the like, 
which are called Ebidences, Inftruments,But 
in a larger ſenſe, it containeth alſo Teftimo- 
nia, the Teſtimony of Mitneſſes, and o⸗ 
ther pꝛoofs, to be produced and given to a 
Jury foz the finding of any JCue, joyned be⸗ 
tween the parties: And it is called Evidence, 
becauſe thereby the point in Jue is to be 
made evident to the Jury: Probationes de- 


bent eſſe evidentes (id eſt) perſpicue & facile 


intelligitur. 


And this Evidence ( with Bracton) we 
may term probatio duplex, . viz. viva, ag 
Mitneſſes, 


132 


preſumption. 


Proof. 


Witneſſes. 
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Witneſſes , viva voce; and Mortua, as by 
Deeds, Waitings, and Inſtruments , and 
violenta prælumptio, in many caſes, is plena 
probatio, and therefoze if all the Witneſſes 
to a Deed be dead, then the Deed ſhall re⸗ 
ceive Credit; per collationem ſigillorum ſcri- 
pturz, Ec. but eſpecially if there hath been 
a continual and quiet poſſeſſion ; which is a 
violent pzeſumption. 1 Inſt. 6. foz no man 
can keep His Witneſſes alive, 


Ak a thing be generally referred to 1 


this ſhall be intended p2oof by Jury ; but if os 


ther manner of pꝛook be agreed upon, that 
ſhall take away the pzoof which the Law ge- 
—— intends by Jury: Hob. 127. dg tf 
A pꝛomiſe to pay what mony you p2ove B. boꝛ⸗ 
rowedz this may be pꝛoved in the ſame actf- 
on b2ought upon the pꝛomiſe. Vide Rolls 
tir. tryal 594, 595- n 


cen that are ſo banded. with Infamy, 
that they cannot be Jurors, fo which ſee be⸗ 
foze, who map be Jurors) cannot be Mit⸗ 
nefſes; pet per Glyn Ch. Juft. and Newdi- 
gate Juſt. Mich. 1657. B. R. Conviction of 
common Barretry hinders not from being 
a witneſs, but Maynard , Sergeant, held 
ſtrongly againſt it. 


At Lent Aſſiſes, Suff. 1657. St. John Ch. 
Juſt. C. B. wauld not allow one who had 
deen * fo2 petry Larceny, to be . | 

nels 3 


Tryals per pais. 


neſs; but Earl Sergeant ſaid, they ought to 
be ſtigmatici that are diſabled from being 
Mitneſles: Pet per Roll. Ch. Juſt. one burns 
ed in the hand foz Felony , may ve a Mit⸗ 
"neſs; fo he is in capacity to purchaſe Lands, 
and his fault is purged by his puniſhment. 
Stiles 388. 


The Wife cannot be a Witneſs foz, 02 
againſt her Yusband, 1 Inſt. 6. that is in 
caſe of a common perſon between party and 
party, but between the King and the party, 
on an Indictment the map, although it con- 
terns the Feme her ſelf, as in the Lozd 
Audley's Gygſe, Hutt. 116. So ſhe map have 
the Peace againf her Pusband, 


Anz fo it was reſolved in John Browne's 
Caſe, Trin. 25 Car. 2. B. R. on the Star. of 
3, H. 7. cap. 2. vid. 1 Cro. 492. 


The King cannot be a witneſs by his 
Letters under his Signet manual: One 
aftainced of Piracy cannot be a witneſs to 
p2ove another guilty. If he accuſed another 
. befoze he was attainted, and afterwards con⸗ 
felles he wzonged him, this confeſſion ſhall 
be rejected, becauſe he is attainted. A wo⸗ 
man cannot be a witneſs to pꝛove a man to 
be a Uitlatn, Co. Lit. 6.8. 


Neither can the party to the uſurious Con- 
tran, be a Witneſs againſt the Uſurer, in 
au 


133 


Who may be 
Witneſſes. 
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| Will as a witneſs, to which he (as Coun⸗ 
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un Inkoꝛmation upon the Statute of Uſury? 


But Rinſmen never ſo near, Tenants, Ser- 
vants, Halters, Counſellozs, and Attoz- 

, &c; may be Witneffes, A Counſelloz 
map be a Witneſs to the Agreement, &c. but 
not to validity of an affurance , noz to the 
Coiunſel he gave. March, Rep. 43. If a 
Witneſs being ſerved with Pꝛoceſs, and ha- 
ving money ſufficient to bear His charges, 
(oꝛ leſs if he accept it) do not appear to give 
his t „he fozfeits 101. to the party 
damniffed, and mult recompence his dama- 
ges. 5 Eliz. 9. If a Witneſs. commit wil- 
ful perjury, he loſeth 20l. ſhall be impꝛiſon⸗ 
ed 6. months Without ball, ſtan in the 
loꝛp, and be dilabled to be x Witneſs, ſo 


ro 
the ſubozner, who pꝛocures the perfury, 5 
Eliz g. | 


A party robbed is allowed a good witnefs 
in his own action againſt the Hundred, foz 
he is not bound, nay is to be blamed, to tell 
any one what charge he carries with him; 
and if he ſhouldnot teſtifie, the Law would 
be often fruitteſs foꝛ want of Evidence, oz 
elſe moꝛe Nobberies committed by the parties 
diſcovering his money, 


In the Caſe of Brereton and Tatam,Mich. 
1656. B. R. Glyn. Ch. Juſt. Cited the Loꝛd 
Chandoi's Caſe in this Court, where one 
Gares an Erecuto2 was pꝛoduced to pꝛove the 


ſel ) 
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tel) extepted, becauſe of his Executoꝛſhip. 
It was anſwered that he had fully admini⸗ 
ſtred: He replied, the Aſſets might atter⸗ 
ward come to his hand; but the Court re⸗ 
ſolved that it would not be pzeſumed to barr 
his Teſtimony, which was allowed in the 
pꝛincipal Caſe, being in © j ctment. 


It's no good exception to a Witneſs that 


he hath common per cauſe of Vicinage in the 


Lands in queſtion, becauſe its but an ercuſe 
of Treſpaſs, and no intereſt. Clapham's 
caſe. Mich. 1657. E. R. 


The ſame of tommon of Shacke. 


It Obligee deviſes the debt to the Obligor, | 
and his Executozs deliver up the Bond in 


ſatizfacion ot the Legacy which is cancell d 


and after the validity of the Mill is queſtion- 


ed, viz. whether the. Teſtator was compos,&c., 


the Obligor is a geod witnels foz the will, be- 


cauſe by the cancelling of the Bond his deb! 
was diſcharged; ' But Contr. in caſe of a 


MWo2tgage,foz though the deed be cancelled, 
if it be no good will, he muſt pay the mony. 


Goodman verſ. Turbervill. Mich. 1657. 
B. R. 


An Action was bꝛought by the Coꝛpoꝛati⸗ 
on of the Weavers of Norwich, fo1 a penalty 
againſt a Weaver fo: wozking in.his Trade 


in Parpeſt time, contrary to an Oꝛdi⸗ 
13 þ nance 
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nance by them made. And Atkins, Juſt. al- 
lo wed one of the Coꝛpoꝛation to be a witneſs, 
though one moietp of the penalty was due to 
the Co2pozation, Lent Aſſiſe 1657. 


Jn a Tryal at Bar, where an Eſtate foz 
Life is limited to I. S. remainder to the pooz 
of the Pariſh of Greenwich by Will; the Jn- 
habttants of Greenwich were allowed to be 
witneſſes to pꝛove the Will. Townſend and 
Roane Mich. 1658. B. R. 


An Action of Debt was bꝛought, Summer 
Aſſ. Suff. 1669. by the Town of Ipſwich foz 
50 J. a Fine ſet on one choſen Common 
Council Pan ( called their pzime Conſtable) 
fo2 refufing to renounce the Covenant, &c. 
And the Town-Clerk (though a Freeman) 
was allowed a witnefs to pꝛove Election, 
Refuſal, &c. and the Fine ſet, which is foz 
neceſſity, foꝛ that none other are oꝛ ought to 
be pzeſent at thoſe Acts, Rainsford Juſt. 


' Per Hale Ch. ſuſt. Norf. Summer Afi. 1668. 
A Freeman of Lynn is not an allowable wit- 
neſs to pꝛobe the cuſtom of Fozeign bought 
and Fozeign ſold in that Town, Harwich 
verſ. Twels.” | 


As to Witneſſes pꝛiviledges =. 


One was ſub-poena'd ad teſtificandum, any 
pzaped a pꝛipiledge from being arreſted-, 
which 


— P — —— 
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which was granted, and per Cur. it will ſu⸗ 


perſede an Arreſt on mean pꝛoceſs, but not 
upon an Execution; yet the Sheriſt in that 
Caſe may be committed fo his Contempt. 
Hen. N:vil's caſe Mich. 15 Car. 2. B. R. 


Detaining of UWitnefles : 


Dir Jo. Jackſon was Convict on an In⸗ 


fo:mation ſoz p2eventing of Evidence to be 
given on an Indiament of Perjury again(k 
Fenwick and Holt, who had been witneiics 
foz Sir J. I. he arreſted ſome witneſſe and 
gave monp to others and ſo they were acs 
quitted: He was fined 1000 Marks, 1 nivuchs 
impziſonment, behaviour foz 12 months. 
Hill. 1663. B. R. 


187 


P2oofs to determine matter of Fac, and prog, 


£0 be offered to a Judge and }ury, are of two 
ſozxts. Firſt Living, as by Witnefſes, and 
to a Jury one witneſs is ſufficient, And 
Dead, as matters of Recozd , as Lets 
ters Patents, Fines', Recoveries, Jn- 
rollments, &c. Writings ſealed and deli⸗ 
vered; as Feoffments, Leaſes, Releaſes, 
&c. And without Seal, as Court-Rolls, 
Accounts, &c. Andif the Cale be between 
the King and a Pziſoner, he is firſt to ſay 
what he can himſelf , and then all that can 
ſay any thing againſt Him are to be heard 
upon Dath, and then others may be heard 


fo; him, but not upon Oath: And accozding 


B bz to 
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to this Evidence on both ſides, o2 without 
any Evidente at all, the Jury are to give 
their Verdict, accozding 0 their knowledge 


and Paths. 


Such perſons as are infamous, as are 
perſons attainted of. Felonp, oz of a falſe 
Verdict, oz of a Conſpiracy, oz of Per jurp, 
dz of Fozgery , upon the Statute of 5 Eliz. 
Cap. 14. and not upon the Statute of 1 H. 5. 
3. and ſuch as have had Judgment, to loſe 
their Ears, 02 ſtand on the Piſlozy 02 Tum⸗ 
bꝛel, oz have been ſfigmatized oz bzanded, 
and Infidelg, Pen not of ſound memo2y, 02 
not of diſcretion, oꝛ ſuch as are intereſted in 
the cauſe, oꝛ have benefic, are not competent 
witneſſes, Co. 1. Inſt. 6. but we {ee Jews 
wee daily antes witnefles, 5 


Plent Admini- An account given to and allowed by the 

ſtravit. Ozdinarp, is not good Evidence; no2 a 

Pedigree. Pedigree by a Herald of Arms, to pꝛove an 

EF. Heir, but it mult be pꝛoved by Deeds, Re- 
coꝛds, oz WMitneſles. 


Recogni- Af the iue be a Recognizance oz not, a 
ſance:: Recognizance with a defeaſance is good E- 
' Agreement. bidence. Plo. 14. So of an Agreement, 
| 3 An Agreement wil pꝛove it. Plo. 8. 
1 A Licence to alien Land, 02 a pardon foz 
pic, alienation of Land, was held by a common 
4 pꝛeſumption, to be a good Noot that the Land 
| =o GT in capite. 8 
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A thing which is concluded in the Ecriefi- Ecclefiatiioa 
aſtical Court, which doth tontern ande, is proccediogs. 
not ta be given in Evidence; fo2 the Courts 
of Common Law are not to be guided by 
their pꝛoceedings. 


Ancient Deeds may be given in Evidence, Ancient 
although the executior; of them tannot be Deeds. 
Pꝛoved. 


He that takes out a Copy of part of a Re- Copy ofa Re- 
toꝛd, mult at leaſt take out ſo much ag con- cord. 
cerns the matter in queſtion , oz elſe the 
Court will riot permit it to be vead. 


If one pzoduce: * Leaſe made upon an Outlawry. 
Qutlawry, in Evidence to a Jury to pꝛobe a 
Title, he mult allo pꝛodute the Outlawry it 
{clf, 


To pꝛobe a Feoffment a Deed of bei Feoffmene: 
is ſhewed, but no Livery is indozſed, if poſs 
ſeſſion has gone with the Deed, it is good 
Evidence. Rolls Reports 1. part 132. 


Upon Not Guilty to an J nfoꝛmation upon proviſo. 
a penal Law. a Proviſo to excuſe him may 
be given in Evidence. Jones Reports 320. 


Jf a man pꝛeſcribe in a non decimando Non decoman- 
generally, he cannot give a Bu in Evidence. . 
Palmers Reports 38. 
| A Deed 
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Records. 


Depofitions, 


Aſſets. 
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' ADeed with the Seals ton off was ad 
mitted to declare uſes, Palmets Reports 


403, 40. 
Recozds p20ve themlelves, and cannot be 


pꝛoved by Witneſſes; but Copies of them mug, 
and are good Evidence,and ſo may any thing 


done in the County- Court, Court-Baron, oz 


Hundred-Court, &c. be pꝛoved by Witneſſes. 


A Fine, 92 common Recovery, may be 
given in Evidence, though it be not un- 
der the great Seal, oꝛ Seal of the Court, and 
without vouching the Roll of the Reco- 
verp ; and the part indented is the uſual 
Evidence that there is ſucha Fine, though 
they which ſaw the Fine, are alſo good 
Evidence. Plow. 410. Stiles 22. 


Depofitions in the Eccleſtaſtical Court 
cannot be given in Evidence, though par- 
ties be dead. March 120, A Defendants an- 
{wer in an Engliſh Court, is good Evidence 
againſt him, but not againſt others. God- 
bolt, 326, Where the evidence pꝛoves the 
effect and ſubſtance of the iſſue, it is good. 
By 92 der of Court the Depoſitions taken 
of a Sick Witneſs may be given in evi- 
dence. 


As upon plene adminiftravit, if it be pꝛobed 


that the Executo; hath goods of the Teſfa- 
2 


toꝛs 


— tr nnmegnnnn— nm nn <IIS 
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toꝛs in his hands, he map give in Evidence, 
that he hath: paid of his own money foꝛ the 
Teſfatoz, to the value of thoſe goods. Co. 
Lit. 283. Dyer. 2, | 


So if a Leaſe bo pleaded, a Leaſe upon x «,c-. 
Condition is good Evidence. 1 H. 8. 20. 


becaule the Genus tompꝛehends the Species. 


So of a Feoffment pleaded, a Feoffment 
upon Condition, oz a Fine which is a Feoff- 
ment of Necozd, is good Evidence. 44 E. 
3. 39. Alpectal agreement is evidence fo2 
an agreement. Plo. 8, 


But if a Feoffment be pleaded in Fee, peoffment. 
upon iſſue non feoffavit modo & forma, a 
Feoffment upon Condition is no Evidence, 
becauſe it doth not anſwer the iſſue; and 
whereſoever Evidence is contrary to the 
iſſue, and doth not maintain it, the Evi⸗ 
dence is not good; 11 H. 4. 3. Feoffments 
41. agreement in reverſion is no evidence 
but a Leaſe and Releaſe is. 20 H. 7. 5. If 
the Indoꝛſment be ofa Livery by Attorney, 
the Letter of Attozney mult be ſhewed. 


Uponan Aſſumpſit to the Yugband, an agumpfic. 
Aſſampſit to the Wife, and his agreement, 
is good evidence. 27 H. 8. 29. upon non aſ- 
ſumpſit to a ſpecial pꝛomiſe, papment is no 
ebidente per 3 Judges, 


In 
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Challenge. 


Aſſets. 


Accompt. 


What Evi- 
dence upon 
the general 
iſſues. 


Detioue, 
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| In challenge to the array, becauſe made 


at the denomination of the Sheriffs Clerk, 
evidence at his Bayliffs denomination, is 
good, becauſe favourably made is the ſub- 
ſtance. 38 H. 6. 9. | 


Ik the iſſie be in a Suit againſt an Ex- 
ecuicoz, Admintſtratoz, oz: Heir, Aſſets in 
London; te prove Aſſets in another plate, 
is ſufficient. Li. 6. 47. Dyer 271. 


| Accompt pleaded befoze two; Aro 
compt befoze one, is good Evidence. Hob. 
$5 ;+ bfeatiſe the accompt is the ſubſtance. 


Upon the general ifſue , the Defendant 
map give any thing in Evidence, which 
Pzoves the Plaintiff Hath no cauſe of action, 
92 which doth intitle the D.fendant to the 
thing in quefion. 


But if he hach cauſe of juſtification oz 
excuſe, it mult be pleaded: wherefoze up⸗ 
on non detinet, in derinue , the -Defendant 
may give in Evidence a gift from the plain⸗ 
tiff; fo; that pꝛobeth that he doth not detain 


the Plaintiffs goods ; but he cannot give in 


Gvivence that the goods were pawned to 
him fox monep, and that it is not paid, but 
he mult plead it. x Inſt. 283. Foz the 
pꝛoperty is in the pledger. 


Upon 
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Upon Not guilty, in Battery, Son aſſiult In Battery. 
 demeſne, is no Evidence ; foz thereby the | 
Battery fg confeCep.. Ib. neither is Not 

Guiley, good Evidence upon Son aſſault 
demeſne: ä 


Upon Not Guilty, in Treſpaſs, Inſuffici- Treſpaſs. 

eficy of the Plaintiffs mounds, oz to juſti ſie 
ko; a Rent-Charge, Common, Licence, 
Son aſſault demeſne, 02 the like, is no good 
Evidence. Ib. but to pꝛobe a Treſpaſs befoze 
.02 after the day laid in the Declaration ig 
good. 1 Inft, 283. 


So upon the Plez, Nul Waſt fair, in an an. 

Action of Mat, he may give in Evidence 
any thing chat pzoveth it no Maſt, as by 
Tempeſt, by Lightning , by Enemies, 
&c. But he cannot give in Evidence any 
juſtifiable UWaſt, as to repair the Youle, 02 
the like; no2 a reparation of the UWaft, bes 
foe the action bꝛought. Ib. 


Upon non eſt ſactum, Tis no Evidence, to Non eſt 
ſhew the Bond that was made upon an uſu⸗ factum. 
rious Contraa, oz that the Sheriffs name | 
is miſfaken, &c. in a Bail-15ond 3 02 that 
the Bond is joynt, oꝛ ſeveral, oz delivered at 
. another plate; oz that it is void by Statute. 

But it muſt be pleaded in abatement. 1b. 
Hob. 72, 
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T cover. 


Plene 


Adminiſitra-. - 


vit. 
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But to pꝛove that the Heal was ole 
off, and put on again; 02 to pꝛove a Raſure 
of the Deed; delivered as an Eſcrow, Ke, 
this is good Evidence. Li. 5. 119. 11. 27. 


If twere done befoze the adion bꝛsught; 


but if the Seal was bꝛoke off, &c. by chance, 


after iſſue jopned, the! oy may und it * 
cially. 


To pꝛove che gating and delivery of a 
Deed, and not know the party that did it, is 


not good evidence; but if he knows the party 


upon ſight of him; it is g00d enough. 
Kelw. 59. 


Upon Not Guilty; in Trover and Conver⸗ 
ſion, a Demand, and denyal of the Goods, 


is good Evidence. Plo. 14. li. 10. 57. Cio. 


I part. ult. pub. 495. Hob, 187. 


Upon plene Adminiſtravit „the Execiito? 
cannot give a Zudgement in Evidence. 
Kelw, 59. noz papment ok Debts by 
Contract, in Debt bzought upon an Dbli- 
gation. A'Cup-pawned and redeemed with 
the Exetutoꝛs own monep, is good Evidence; 
but a recovery ought to be pleaded: upon 
nil debet, in Debt foz Rent, That the 


L elloz entred into part of the Land, is no 


good Evidence. Goldſ. 81. But non de⸗ 
miſit, Ii 9H. 7. Zo ; 


Up- 
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Upon Not guilty, in an Action upon the Parco fra. 
Statute de parco fracto, That the Plaintiff 
hath no Park, is good Evidence.19H 8.9, 


So upon Not Guilty, in Treſpaſs, in the Warren. 
Plaintiffs Warren, Evidence; that he hath 
no Marren, is good. 10 H. 6. 17, Ki- 


chin. 119. 


A Shop-book no evidence after a year. Shop-books,' | 
7 JiC. cap. 12. 


In Debt koꝛ Arrerages of an accompt un- accomp:. 
on Nil debet modo & forma; Ng accompt is 
good Evidence. 2 H. 6. 26. Upon Nor guils 
ty in Treſpaſs, a-Leaſe foz. years, 12 H. 
8...2.02-that locus in quo, & c. is the Free⸗ Treſpaſs. 


hold of another, 4 E.3. 45. is good Evidence; 
but upon this he cannot juſtifie his entry up⸗ 
on the place by a ſtrangers Licence, oꝛ Com- 


mand, Br. general iſſue 81. becauſe this is 


a juſtification by wayof excuſe : Neither 
ky Veale at Mill, good Evidence in this 
caſe. 5 „ 


So upon Not guilty, in Treſpaſs fo) Not guilry in 
goods, tis good evidence that the gosds Treſpais- 
were à ſtrangers, 9 H. 6. 11. But that 
they were a ſtrangers, and that he as Ser- 
vant to the ſkranger, oz by his command⸗ 
ment, took them from the Plaintiff, is not 
good, Br. general iſſue 8 1. becauſe the Trel- 

we EE Mes val 


Payment by 
HEE, 


Treſpaſs ano- 
ther day. 


Tryals per Pais. 


paſs is confeſſed. But that the ffranger 
gave them to the Defendant is good. 9 H. 
6. 11. In Treſpaſs: the Blitckls mutt be 
p2oved ag they are laſd. X 


If the Defendant plead payment to a ond 
oz Bill, and it appears the Debt is very old, 
and it hach not been demanded, noz any 
aſe paid foꝛ it map years, common pꝛeſunp⸗ 
tion is good evidence, that the money is 
paid, and As e 2 n fo2 the De- 
fendants, in F fuch cafes, 


If the Treſ aſs were in t ch done the 
Ach. of voy „ ativthe Plaindff alledgeth the 


fame to be ron the zi. of oy, oz the firit 


| of May, 


9 TROME was d yet 
if upon ebitente, kt kalleth out "tha: the 


- Treſpaſs was one Heide ir ant brought, 
it ſufficeth. r Akt. 283. 1 


Deed. 


mobe the 


'Tis dangerous ts peryiit evidence to a 


Jury by Witnelles , that there was ſuch 


Aa Deed, 


. 


they have ſeen o2 read, 02 
by à Copy, becauſe the 
Deed map be upon Condition, Limitation, 


dn power of Revocation; and if this ſhould be 


permitted, the whole Reaſbn of the Com- - 


mon Law, in chewing Derds to the Court, 
would be ſubverted; fo2 the Deed might be 
imperfect, and void, which the Witneſſes 


could not perceive ; pet in caſes of extremity, 


as where the Deed was burned, oz x: by 
* ſome 


_ 
—————— 


———— ͤ— x j 
* 
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ſomeþother notozious accident,the Judges may 
at their diſcretion, allow them tg be pꝛoved 
by Witneſles. li. 10.92. andſd of a Recozd, 


Jn Caſe àgainſt an Trecutoz 3 whereas Executor; 
the Teſtatoꝛ was indebted to the Plaintiff, ci; 
Erecutoz pꝛomiſed to pay the debt, in conſt- 
deration the Plaintiff would fozbear to ſuchim; 
the Exetutoꝛ may gibe in evidence upon Non 
aſſumpfit, that there was no Debt, oꝛ that he 
had no Aſſets tempore promiſſionis, fo2 then 
there would be no Conſideration, li. 9. 94. 

William Banes Caſe, upon the iſſue neunques 
Executor to pꝛobe an Adminiſtration grancey 


to him, is good evidente. Dyer. 305. 


Evidence ſhall never be pleaded, but the gyidence: 
matter of fa& ſhall be pleaded, and if it be 
denied, the evidence ſhall be given to the 


Jury, not to the Court. lib. 9. 9. 


Evidence, that the Mile of every Copp⸗ 
holder, ſhall have the Land durante vidui- 
tate, Will not maintain the iſſue, that 
the Cuſtom of a Panno2 is, that the 
ſhall have the Land during her life, at- e for lite. 
ter her Husbands death, becaule, though 
durante viduitate, impozts an Eſtate fo! life, 
pet an Eſtate durante vita, is moze large 
and beneffcial. li. 4. 30. 


Things done. befoze the memoꝛp af man, nat may be 


in another County, oz in another King- gives in Eri- 


dom dence. 


Covin. 


Doomeſday- 
book. 


Attaim. 
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dom, may be given in Evidence to a Jury; | 


as Aſſers in another County, 8c. More 47. 
See li. 4. 22. 9. 27. 28. & 34. I, 6 
46, 47. 


_ Upon ine, papment at he day; pay- 
ment betoꝛe oꝛ after the day, is no Evidence. 
More 47. but upon Nil deber, it is good 


Evidence, becauſe it p20ves the iſue. .,.. 


Upon iſſue, Aﬀſets 02 no Aſſets, 9· ſeiſed; 
d not feiſed, if one give a Fedffment, cc. 
in Evidence, Covin may be given in Evi⸗ 
dence, by the other, but not ik the iſſue be 


infeoffed, or not infeoffed; fo) it is a Feoff- 


ment. tiel quel, though made by Cavin li. 
5. 60. Hob. 72. 


| The Bodk of Doomeſtay Mauth in 
Gr is good Evidence to pꝛobe * Land, 
to be ancient Demeſne, Hob, 188. 


In Attaint , the Plaintiff than not 
give moꝛe evidence, noꝛ examine moꝛe 


Witneſtes, than was befoze, but the De⸗ 


fendant map. Dyet 212. | 


Court-Rolls 
for Copy- 
holders, 


* Tenements, but only the Copies of Courts 


Copies or the Court, Nolls, are the on⸗ 
lp evidence fo; Copp⸗holders, foz ( as Lit 


tleton, Sect. 75. tells pon) they are called 
Tenants by Copy of Court⸗Noll, becauſe 
they have no other Evidenre,concerning their 


Rolls, 
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Rolls. But Cook explains the Text, 
and: ſays, This is to be underſtood of Evi; 
dences of Alienation ; koz a Releaſe of a 
Right by Deed. A Copp- holder (that 
cometh in by wap of admittance ) may 
Have, and that is ſufficient to extingichthe 
Right- of the Copy-holder which he that 
maketh the Releaſe had. bis 


In Actions upon the Cale, Treſpaſs; 
Battery, o; falſe impꝛiſonment againſt any 


Juffice ol Peace, Papoz, oz Bayliffof City, 
o Lown Cozpozate, Veadbozough , Poy Special Evi- 


creve, Conſtable, Tykhingman, Collectoz dence upon 
of Subſidy oz Fifteen, in any of his Pa- e br 
jeſties Courts at Weftminſt, oz elſewhere, mem. 
concerning any thing done by anp of them, 


by reaſon of-any of their Offices 'afozefaid, 


and all other in their ayd oz aſſiſtance, oz by 
their Commandment, 8c. They may plead. 


the general iſſue, and give the ſpecial matter 


of their excuſe, oꝛ Juſtification in Evidence. 


. Jac. cap. 5. 


General ads of Parliament, may be gi- Scatutes, 
ven in Evidence, and need not be plead- 
ed; and ſo map general Pardons given by 


Parliament, if they be without Exceptions z 
But commonlp'advantage of the A is gi- 


ven by the Act it ſelf to the offnder, with? 
out pleading it, as by the late ( moſt truly Pardons. 
ſo called') general aa of Indempnitp, eve- 
ry perſon thereby pardoned; may plead the 

| genes 
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general fs 8 evidence, 
which particular Starktos; ſee lid.4.76, 


o, . Upon nat guiliy in Trover, the Defers 


dant may give in » that the good 
were pawned to him koz 101. That he di⸗ 
ſtrained them foz 7 1 — a 
That as-Sherif, he levied. them upon Ex⸗ 
ecution, oz that he took them, as Tythes 
ſevered. Cro. 1 part. 157. al of t Hob. 
187, K demand and denjal of the goods 
is evidence of à converſion, 


. Aft there be two Batteries between 
If chere be Plaintiff and Defendant, At divers times, the 
two Treſpaſ· Plaintiff is bound to pzove the Battery made 
ſes, and the, the ſaute. day in the Declaration, andWhall 
Deſendave for be adunitted to give another day in edi- 
peas liche dente, g the caſe may be. As in Battery,the 
Plaintiff re- Defendant end, Son aſſault Demeſne, and 
plies de inju- the Plaintiff replyed, de injuria ſua propria 
ria ſua prop abſque tali ſua, and in evidence, the Defcn- 
ive in Evi- dant maintained, that the Plaintiff beat Him 
dencea Treſ: the dap mentioned in the Declaration, and 
paſs ar ano; in the lame plate: which the Plaimiffperceiv- 
ther time  '{ng, he gabe in evidence, chat the battery 
| haverephed, was made another day andplace, ts which 
t ar ano-. 1 | a 121 7 n 

ther time, in the fame day of his Count, the. Defendant did 
the other Treſpaſs, &. to which the Defendant may plead an- 
other Juſtification „ but the Plaintiff cannot then plead a Treſ- 
hay it another time, but muſt coticlyde Sans tel. -cauſt, &c. 
ide Apres. | | che 


- 
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the Defendant demurred, upon the diffe-- 
rence afozeſaid. Brownlow 1 part 233, 


19 H. 6. 47. But upon not guilty, it is o⸗ 
therwiſe, though there be never lo many 
Batteries between the parties, Littleton, 
Sect. 485. | 


Prohibition fo Tuing foꝛ Tythes in Bock- 
ing Park in Eſſex, and ſurmiſed, that the 
Lands were parcel of the poſſeſſions of the 
Priory of Chrifts Church in Canterbury, 
and the ſaid Prior and his P2edeceſſo2s had 
held it diſcharged of Tythes tempore diſſo⸗ 
lutionis, and pleaded the Statute of 31 H. 8. | 
The Defendant pleads, that the Prior and n ,-- 
his P2:edeceſſozs, did not hold them dil⸗ 4. | 


charged, and upon iſſue jopned thereon, the 


evidence was that the Prior, 02 his Pꝛe⸗ 


_decefſ92s, time out of mind, &c. never 


paid Tythes ; but no cauſe was ſhewn, ei⸗ 

ther by unity of poſſeſſion , real compo 
ſition, oz other cauſe to ſhew it diſcharged: un 71 deve2, 
Cook laid it was no evidence; foz it is. a upon the Sta- 
pꝛeſcription in non decimando, Curia contra; ns 2 
Foz a ſpiritual man may pꝛeſtribe in non des cannor give 
cimando, and bythe Statute of 31. H. 8. he non decimands 
ſhall hold it diſcharged, as the Prior held in eridence, 
it; and ik he held it diſcharged, non refert, do may the 


> aff abs Soo inn ende . King, and an 
by what means; fo2 it thall be intended ty other —— 


_ lawful means, and the Jury afterwards al perſons. li. 


found foz the Plaintiff, Cro. 3. part. 2 B. of 24. 
2.6. cheftsr's Cate. 


d Ups 
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Indebitatus Upon non aſſumpſit, in a general Indebi- #| 
aſſumſit. tatus aſſumpſit, the Defendant map give in 
evidence, papment at any time, befoze the 
Action bzought, but upon a ſpecial pꝛomiſe 
to pay money, &c. it is otherwiſe, Cauſa 
patet; fo; in the firſt caſe, if there be no 
Debt, the Law will infer no pꝛomile. 


A Church- If a Church-book, oꝛ any thing elſe is gi» / 
Look is no pen in evidence, which ought not to be al- 
evidence- lowed, the Court above cannot quath the 
part 207, Uerdict, except it be certified and returned 
Poſtea 26. Aſ- with the Poſtea. Brownlow 1 part. 207. 
ſiſe. pl. 4 But the Court may oꝛder a new Tryal,.up- 

| on cauſe ſhewed, as foz exceſſive damages, 

&c. 


The Court will not permit the Jury to 
carry anyWritings out with them, but what 
are pꝛoved, and under Seal. 


But here J recolle& my ſelf, and conſider 
that this Chapter is of greateſt uſe to our C ir⸗ 
cunt p2actiſer, and therefoze J ſhall go no fur⸗ 

kher in ſcatter'd inſtantes, but digeſt my 
further Collections into a method moꝛe 
beneficial, which map be impꝛoved by any 
Dꝛadiſer, 38 other matter ſhall occur. 


ARjon of il e Quare defendens Crimen feloniz ei impo- 
E ico ſuit, & c. the Plaintiff cannot give in evidence 
wo2ds only, but As, as arreſting, charging 

02 
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02 conventing him befoze Juſtice of Peace foꝛ 
felonp, Sanders verſ. Edwards Mich. 14 Car. 


2. B. R. 


Ik any action ariſes on requeſt, as in 
Trover 02 ſpecial pꝛomiſe, the Statute of li⸗ 
mitation goes only to the requeſt. Juy's caſe. 
Mich. 165 2. C. B. v. 1 Cro. 139. 


Declaration fo2 wozds ſpoken in the pꝛe⸗ 
ſence of A. B. and others, in evidence it 
ſufficeth that they were ſpoken in the p2e- 
ſence of others only, Wingfield and Coote, 
Lent Aſſiſes Norf. 1662. per Hale Ch. 
Baron. | 


Jn Indebitatus foz carrying of Herrings, 
the evidence was, he was a Pozter at Yar- 
mouth, and when HPerring-Ships came 


home, he went (of his own head) and 


carried up to the Defendants Houſe, with 
other Pozters, ſo many Yerrings, and 
Good, by Twiſden Judge of Aſſiſe Norf. 
Summer 1662. Jermin verſ. Lucas. 


In action koꝛ hindzing to fit in a Pero 
claimed by pꝛeſcription, repaired, & c. ought 
to be given in evidence; and one may p2e- 
tcribe to ſit in the uppermoſt ſeat in a Pew. 
1 and Bateman, Mich. 14 Car. 2. 


D d 2 In 
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In action fa executing an illegal Wars 
rant, &c. It's good evidence to pꝛobe the juſt. 


of Peace aded as ſuch without ſhewing his 


Commi Ton, ſo on the Statute of Hue-and 
Cry. Conſtables taſe. Norf. Lent Aſſiſes 
per Hale Chief Baron. | | 


Action foz fopping up lights, &c. One 
had a piece. of Gzound and builds an houſe 
on part, and Leaſes it, then he ſells the o⸗ 
ther part of the Gꝛound to one who builds 
on it,. and ops up the lights of the firſt houle, 
the Leſſee has a good action, But if two 
owe two pieces of Gzound, and one builds, 
the other map alſo build and ſlop up his 
lights. Palmer verſ. Fleſher Mich. 15 Car. 
2 5 B. . b 5 s . 


If a Paſter always gives his ſervant mo- 


ney to bup his Parkets with, it is good evi- 


dence to diſcharge the Maſter in an action 


brought againſt him fo2 goods taken up on 
Truſt, by that ſervant. Per Glyn Ch. Juſt. 
Mich. 1658. at Gui!d-Hall, Sr. Tho, Rouſes 
calc, „ | 5 


A water courſe runs thzough my Gꝛound 
to the G2ounds of J. S. where is a pit that 
time out of mind uſcd to be filled with that 
water. J may ftop the water in my Gzound, 
and uſe it as J will, ſo J do not turn the 
core another way, but when J have wih 

T- | wit 


Tryals per pais. 
with it, let it fall into its own courſe, Per st. 


John Ch: Juft. C. B. Suff. Summer Aſſiſes. 


1657. Smart and Tyſtead. 


Action foz woz ds, Nou fozſwoze pour ſelf 


in pour anſwer in Chancery. Defendant 

juſtifies. Plaintiff replies de Injuria ſuà pros 

pri abſque tali cauſa, per Hale Summer Aſ- 

file, Suff. It's à good replication, and a ſmall 

miſtake in an anſwer ſhall not convid ot 

perjury, fo: the Councel may miſtake oz his 
Tk. 


Action foꝛ not ſcouring a Ditch, by which 
the water overflowed his Land, &c. and des 
clare quod quidam Rivus run there, & c. Upon 
evidence it appeared only a Land-fioud, and 
good by name of Rivus, though it be dꝛy great 


part of the pear; and it was held the beſt 


pleading of the courſe of this River to put a 
place from whence it comes, & foto the Plains 
tiffs Land, without mentioning mean places 
by which it paſſes, - which may be many , 
and muſt be p2oved if laid, per Whitfield 
164.1. York, Clayton 96, 


Souldiers lying in an Inn 14 days, are 


guefts within the Cuffom of England, Har- 
lands Caſe, per Whitfield 1647. 


The Plaintiff in action of the caſe intitles 
himſelf by pꝛeſcription, to a Fold courſe toz 
Sheep upon all the Lands in ſuch a Field 

on 


2057 
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on Mich, day, and ſo to Lady day, the Lands 


being unſown, and fo2 that the Defendanc 


put on Sheep, &c. befoze Mich. day and af 


ter, and thereby fed the grounds, &c, the 
Plantiff could not take ſo good feed. actio 
inde, 


1. The owner may put on Sheep and feed 


His own grounds befoze Mich, unleſs a Cu⸗ 
ftom be to the contrary, which. ought to be 
laid in the declaration, Contra of a ſtranger, 


2, Jt appearing that part of the Lands, 
&c. had been the Lands of the Plaintiff who 
was Lo:dof the Pannoꝛ, and p2eſcribed as 


fuch, and there being ns exception of thoſe 


Lands in the pꝛeſcription, the Plaintiff was 
nonſuit, foꝛ as to thole Lands the pꝛeſcription 
was gone by unity of poſſeſſion, Per Hale Ch. 
Baron, Norf, Summer Aſſiſes 1668. Branth⸗ 
wait verſ. Hunt. | | 


Aſſumpſit. 


In Indebitatus, covenant to pay, is no evi⸗ 
dence, 2 Cro. 505. noꝛ money due fo rent by 
ſpecialty, 02 on Reco2d, Hob, 284. Hutt. 35. 


But an account ſtated fo2 rent and other 
things, is good Evidence. 


In Indebitat. foz money, &c,. delivery of 
Cozn 02 other matter in ſatisfagion, is 
good 


— 


— 
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good evidence, Contr, in a ſpeeial Action of 
the caſe bn Aſſumpſit. 


Indebit. lies not foꝛ money won at Dice , 


Wiche's Caſe Hill, 14, 15 Car. 2. B. R. 


If a pꝛomiſe be made to pay at a day cer⸗ 


tain, and the day is paſt, the Plaintiff may 


declare tos pay on requeſt: ſo if he declare on 


payment at a day certain;# give in evidence, 


a pꝛomiſe on requeſt, i. e. when it's created 
on account which gives the duty, foz there 
the time is ex abundanti; but where the actis 
on is founded on the Contract, otherwile , 
foꝛ there the evidence muſt purſue the Con- 
trac. Hill. 1650. B. R. Child's caſe. 


Pꝛomiſe to reſtoze a DPozſe Hired foz a 
Journey, if the Hoꝛſe dies in the Journey 
without the Riders default, his pzomiſe 
binds not. Liſle's caſe, cited in Matraver's 
caſe Trin. 2651. B. R. 


One bzings an 2 ſſumpſit foz 20 l. and 
gives in evidence a pꝛomiſe if two would ſur⸗ 
render to pay them 20 l. a pifce, good. 
Mich. 1655. E. R. Thomas and Gerey. 


Indebit. foꝛ 50 l. bought by Edgar againſt 


Chetham Clerk. The evidence was, J. 
was indebted to Edgar in 50 l. Chetbam de⸗ 


ſires Edgar to let him take the 501. of J. 
and he would give Edgar à Bill of Exchange 


to 


v 
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to receive o much at London: accozdingly 


T. pzomiſes to pap Chetham the money , 


which pꝛromiſe he accepted, and gave a 


Bill of Exchange to Edgar; after T. be⸗ 
tame inſolvent, then Chetham pꝛohibits the 


payment of his Bill, whereupon this action 
is bought. Per Wadh. Wyndham Juft. Af; 


Norf, Summer 1663. the action lies, foz 


Cbetham having attepted the pꝛomiſe ok T. 
and given a Bill, &c. is now become a 


Debtoz to Edgar until his Bill be paid, 
though he never receives the monep of 


Thompſon, 


Jn Indebitat. Jt is good evidence againſt 
the Father, that Phyſtck was delivered to 
his Daughter at his requeſt, Stone-houſe 
verſ, Bodvill Hill. 14 Car. 2. B. R. 


One pꝛomiſes a Bayliff that if he would 
let one arreffed be in his houſe that night, 


he would deliver him in the mozning, it's 


a good p2omile, and the Bayliff oz the Plain- 


tiff may bꝛing the action. Benſon verſ. French 
Paſch. 15 Car. 2. B. R. 


Indebitat. The caſe was, the Plaintiff 
fold 60, Tomb of Rye to the Defendant at 
14. 8. per Comb, to be delivered befoze Mich. 
the Plaintiff delibered 56 Comb befo:e the 
time, and bꝛought this action fo: the money 


foꝛ it, and good, though it was agreed the 


money to be paid on the delivery of the laſt 


Nye. per Hale Ch. Baron. 1. Though 


Trypls per pais. 


—1 17 5 1 If: 73 16.* 


1 1. Thotgh. ahe-agreement; is r, 4 


* man deitbenten make ſeveral cuntrads. 


OH e $0} 


2. Though the payment was to be o1 on the 
laſt delivery, pet a time being ſet koꝛ delive⸗ 


ry. it's intenden ta be paid pe the de li⸗ 
N58 could have bren. 2212. 
5 or 3800.1! C 713070 
3. Ehe klucz being paſt, it's now a | duty, 
and o Indebugrus lies. uns 8 


4. The Defendant has his remedy fo2 not. 


detivering the» reſidue. © Baker verſ. Sutton. 
Lane Aftiſe TO 1662, BR Er 


lady les kun ceztimt.after the Joyn⸗ 
ture ſetled, ſo fo 1000 l. au pꝛomiſe of ſo 


much foz every Hoꝛſe⸗ſ hoo uke but the Jury 
thay mitigace Damages, ib. 


A pomiſe to marry B. within 3 Ponths, 
within a Foztnight after they meet, and 


the party pꝛomiſes again to marry her with⸗ 
in 3 Weeks, this laſt pꝛomiſe is no. dif 
charge of the foꝛmer, being all within the 


time of 3 Ponchs; but had the laſt pꝛomiſe 
been to marry her within ſome other time af⸗ 
ter the 3 Ponths, it had diſcharged the foꝛ⸗ 
mer. Hite verf. — Paſch. 1658. B. R. 


mati by one, Defendant gives evi⸗ 
dente that another . partner with the. 


Plain- 
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plaintiff, at the deliveryof the Waves, Plain 
tiff Nonſuit. Franklin verſ. Walker Norf. 
Lent Aſſiſe 1667. per Moreton.. Contr, tft 
Treſpaſs, foz there Joint⸗tenancp mult be 
pleaded. COATED I 

Indebirguaso; 91. Defendunb pleaved non 
aſſumpſit infra ſex annos, illue inde, the Plain⸗ 
tiff pꝛoved a Debt of 91. due 10 pears befoze, 


and an acknowledgement of the Debt with- 


in 6 pears, and an offer to pay 51; fo2 the 
whole. 


Per Hale, The Plaintiff. nonſuit, fo2 the 
acknowledgement of the Debt is no moze 
than is done by the Plea, but there mutt be 
a new pzomife of the Debt within 6 pears 
to make the action hold, and here the pzomiſe 
02 offer to pay 3 l. gives no ation foz the 
9. l. Baſf. verſ. Smithy Suff. Summer Aſs 
ſiſe 1668. 


Debt. 


Debt on a Bond to perfozm Covenants; 
to deliver poſſeſſion at the Terms end 
to the Leſſo2 oz his Aﬀſignes ; bzeach 
was allign'd in not delivery to two purchas 
ſoꝛs, demand being made by both, and iſſue 
jopn'd thereon, in evidence demand by one 
is good. 2 Cro. 475. | | 


Debt 


_— m _ 
ttt” i ka 


Debt on Pond e an JO itn 


quod the award be delivered to the parties, 


in evidence, delivery: proved co the Wife 
is ſifficient;fozthe Jury to A rn the de⸗ 
livery to the: party himſelf, per Hale Norf. 
Summer Aſtiſc- 2805 Trice and Prat, - | 


At the ſame Aſſiſts per Morezon, Juſt. deli- 


pery iu che e ons is; wan eie 


Wales and, Col. 5 1 
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""Dekcagaiafh an Þeir, Nc, riens * -Þts 
ſcent, & c. A Teoffment given in evidence 


made befoze the action, that it was fraudu- 
lent: map be given in evidence, though not 
pleaded, 5 tep. de. Goathes cple: Hob. 72. 


Debt againlt Executo? , who pleaded 
ne unques, & c. Flaintiff replied. that he -Ad- 
miniſtred as Exetutoꝛ, and gave in evidence 
Adminiſtration granted to him, by which 
heAominiffrea, Good. Dyer 305. 


n Debt againſt Exetutoꝛs, and plene 


Erecytoz and Telatoz were obligozs, per 
Coventry A. BUS 33 Eliz. e verſ, 
AI | 


In Debt fo2 Tythes, Modus to a Uicar 


ts good againſt the Parton „and ſo is a 


Modus 


iniſtravit pleaded, the Defendant cannot. - 
give in evidence à Bond ſatisfied, where the 


2t2 -Tryalsper pals. 


Modus to a Pariſh Clerk, per Moreton Juſt 
Lenf Oterbr⸗ 1667. Baibber nes Coſirr.. 

5.24; 0341655351136 59 0 tie 00 tf 

"In Dobe: gant] Gretag de fon-itort; 

who leabs ne unques, & FF is fufſivſtne 

W e my bx 2 admits 

nr of ni der fo litels „uon 5, 


| Aga &' Exetuts: | Miter tort tho 
aved fully . wat 
' theInteſtace mabe a Bill of Sale bfhis 
to the Defendant , who 5 bound with 
im in & Bond as ſittety His Counters 
curity; re) d ee oc in the In. 
teſtates poſſefſron during hie ite, fog lone 
few hours; ruled a Kraupulent Weed ß 
Barkley Juſt. at Vork. 14 Car. ns "ih 
bo: Clayron 39e urge. a „„ 


Ifthe Defen. "© Debt againft Adminiffcato>] } who pledy: 
dant pleads ED 'plene; &c," and pen — * 
plenz, &c.pre- ments, ànd good w 9 jor Menu per Hen: 
——.— 86, den, 163 8. York: - Auers Foe 
The Flaintiff if Judgements be — an wake fraud, 

muſt prove - given l Nr re 5 
Aſſets abore fig faz & Jülk B be pꝛeparrd : thi 


ent. Ws gage , And 225 „in Sete fefa 
ments. Hun- gainſk neden a1 Au t per We: 
tinęton, by, ftator; che B efe1 by; 'abihſhe} 


Judge Hind- ſtred generally, : — the Plaintiff demürked 
ban. 33 Car. a. ſpecially, and Sir William Jone Spllicto2 ge- 
333 neral noded to amend. 0 P a; And Hale 
Ch. ul. thought hen t plead wel 

Ip; 
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ly, how fully adminiftred, Bralſerd verſ, Hu 
chinſon. H. 25, 26 Car. — B, = 


debt fox Renton aLeaſe; "the; eilen 
to pzdbe the 'Leaſe was, that the Plaintiff 
teaſed a Youſe to the Defendant at's Rent, 
hut no time mention d, and it was agreed 
at the lame time, that the Teſſee was not 
to leave it withouc half a years: warping 1 
per Hale, Norf. Summer Aſſiſe 1668. Jt'Sa 
Leaſe at will, t the leaving on half a years 
warning, is but a Collateral Agveenent , 
and- ug part of the domile. 1, cds 


| EjeRment, 


The Phintiff Counts of 4 -1foint Leaſe 
made by A. and B. in evidence. it appeared 
that A. B. and: C. were Joynt-tenants, 
that C. Leaſed to B. and that A. and B. 
Leaſod-to the Plaintiff, by 3. Juſt. 2 
two it's d 2 an eee taſe. fo 83. 


Count 9 a joynt Leaſe- made by two, 
in evidence it appears. they were Tenants 
in Common, by: 3iJuſt,/ againtt one, it's 
not good. 2 Cro. 166, Mantles Caſe. 


qe: «q*$- 


464454 


„Cdunt of a Leaſe by Dusband,. chile 
bores was a Leaſe by Pusband and Wite 
with Vester ok Attozney to make liver, 


and tig made in nume of both, by 3 Juſt. 


7 5 one it's — fo) Livery as tothe 
Feme 
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Feme uus void. 24: Cro. Gardners caſe. 


Df a Leaſe made 5. May 10. Regis ha- 
endurn from Darn ee 21 pears 
ne prox; ſequent. In evidence a 
Leaſe bf-5 May 10. Reg is habendum, from 
{laftpaſt foz 21 pears next follow- 
ing dhe date of the laid Indenture, ad- 
judgey: er acirmed in Erroz. Hob. 19. 
4 O97 21. 
E eatment of a Keetozy, evidence of: the 
raking: of Lythes only, and not Entry ins 
to the Glebe , the Plaintiff was nonſuit. Latch, 
62. Hems and Stroud. 


Tjectment of a Leaſe t to A. ot Lands in 
che pöſkeilton or thiee Tenants foz pears , 
delibered to I. S. -ag an Eſcrow with Wetter 
of Attoznep, to enter into all, and then to 
deliver his Deed, &cc. evidence, that: the 
Attorney entred upon one Lefſee in name of 
all, and delivered the Deed, &c. Per Jones 
Juſt. It's good enough, foz where the Free- 


hold is in one, his Entry into one Lefſee 


koz years in:name of an the Teſt is good. 
Lach. 71. Dan Argells cale, 


where one declares on a fictitious Leaſe 
to 3. fl; thiee-pears, and within the ſame 
time declares:'of another fictitious Leaſe to 
B. of the fame Lands, the laſt is not good. 
Foz Treſpaſs foz the mean pꝛoſits mut be 


bꝛought in the firff Leſſeeg name, ut dicitur. 
Eſjectmenc 


Eryals per pals. 


Ejectment of Tythes , a Leaſe fo2 life 
of Tythes is good, if there be Church oz 
Chtirch-yard to make Livery'-in,” ceſotbed 
in Tryal at Bar, Wheeler verſ. Hanchet 
Hill. 14, 15 Car.2, B. R. v. Jones rep. 327, 
$22." 8775 $7115 & 


Entry and Clapm made upon che Land 
within 5 years after the death o the Ba- 
ron of the Counteſs of Peterborouęh to a- 
void a fine, the being iſſue in tayle, pꝛobed 
by one Witneſs, and allowed at a Tryal at 
Bar, B. R. Mich. 15 Car. 2, Floyd and Pol- 


Cuſtom of Copyhalders in ertream is to 
ſurrender into one Tenants hands, in the 
pꝛeſence of credible Mitneſſes, - A ſurren- 


der was made acco2dingly, but pꝛeſented to 


be done to another Tenant, yet being pꝛo⸗ 
bed to be done to à Tenant, it was holds 
en by Wadh, Wyndham Juft, to be good, 
and by him, a Glove oz a Turfe, is:4 Nod 
to give ſeiſtn by,. Maye's caſe, Norf. Summer 
Aſſiſes 1663. | | 


2 Will under which Title to Land is 


made, muſt be ſhown it ſelf, and the Probate 
is not ſuſſicient. Contr: if it were on a Cir⸗ 
tumſtance, oz as inducement, oz that the 
Mill remain in Chancery, oz other 9 

y 


Chalkohil; Mich, 17 Ogre 2 B. R. 


1 per pals: 
cial oder of ſiich Court. Eden verl 


by ſpe 


- & 9 1 


ab Javoliment of lt Weed; 0 wii 
reevy io Jrreoltmenty 5 n evidence." ibs ibs 
': vt 21. 97 4 

Che iCue was fine uncertain, 02 3 
2 pears Rent and no msze, the evidence 
was af wümtteuntes on ſurrenders unter- 
tain, wa all anner 2 pears Rent. —— 
liams Juſt your ought” to pꝛodute fines an 
velreut, og fines. paid above two yeary 
Montes: FUR, yu — verſ. Nbraham. 

„ls Ne! 1 8 1 51 4335; 


4 leaſe was made hy parol GT agreed'to 


be put in Writing, and Indentures beſpoke, 


but beta hel to: Len pears, and no Inden⸗ 


tures enetuteb, it was ruled for a leaſt pa- 
RE Barkley Juſt. 1 3 ere *. York, 2 7 


, | NY? 
i743. Ws 0.30 


59 Joſt. Berkley ( 1638. York; Hedge 


cont-Cliyr6h 57) a Mill under Deal, pzdved 


examined by che oziginal, was allowev 


gainſt it. 


AA ase and Keleaſy' were given in eri⸗ 
dente to entitle the Plaintzff, und they both 
were named bæc Indentura, but were not 
Hele Ch. Baron, Nor f. 


inde med good, per 
Sumimc?? Mitte, 1668. Briant verſ. Trendle, 


After. 


evidence. 'Quzre, J rhitik: the wia ne 


detetmin'd he is Tenartt at fa! 
Hab Ch; Baron Bedford Summer Aſſ. 1069. 


_ : DetlatKtion on a Leaſe made 14 Jan. 30. 
Eliz. evidence.ofa Leaſe Sealed 13. Jan. 


Tryals per pais. 


Alter defanliſin E eament) the Deßendemt 

'ronfeſs tenſe; Entry and; outer, and 
map give; evidence; and have all avvantages 
Cextept C haltenges) and if the Plaimiff be? 
come ndnfuit; np one foz che Defendant 


map pꝛap it be reo ved. 


Fer H. Wyndham Juſt. Bucks Lent 68 Dr: 
Crawle's caſe, Depzivitioti in ſpiritual Court 


fo: Simony diſables from bzinging Ejec- 
wont, berauſe he can make nnd Leaſe, pet 


'#, 


quzre; 


If Poztgagoz continues in poſſeſſion, 
without fzoviffon #2 that purpoſe. iff the 
Deed; he is Tenant at Wilt; and if he le⸗ 


vier a Fine it's:no'diſfeiſin;; by Him continu⸗ 


ing in potſetfiort lt, becauſe after the Mil 
he is Zenant at fuſterance, Per 


good, fo2 if it was a Leaſe 13. it was a Leaſe 
made 14 4. Exon 14. 


; 1. 1% % 
»\ * _—_— 
* 4 


nove Livery, it may be intended per Jury. 
Roll. rep. 132. | | 


have 


The Common 5 on which lo many 


— 55 ware feiving; av 
poffeonſgoing actozdingiy, pou need not 
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have ſplit, is laping the Leaſe to be a die da- 


rus, andthe Entry the ſame day, which is 
a diſſeiſin, not purged .byithe Commente⸗ 


ment of the Leaſe, foz where an intereſt paſs 


ſes [La] is extluſtve, and ſo the entry the 
ſame day, is befoze the Leaſe was to Comes 
mente, x is a dilleiſin;but.in caſes of Dbliga- 
tion where no intereſt paſſes, it is contra, 
quod nota; 


Treſpaſs. 
-Count.of Treſpaſs done in one gere, am 


dence of Treſpaſs done but in half that acre, 
good. 2 Cro. Winkworths Cale. 


The Lady Hanon H2ought Treſpaſs foꝛ 


bzeaking her Cloſe, and taking away her 


Mozſe, &. againſt two Defendants, they 


plead Not guiky, ag to the taking of [ Her 
Hoꝛſe, as to the reſt, they ſap that tbe Þozſe 


of one vf the Defndants was in ch Cloſe & c. 
and they took him out doing as little damage 
as they could, qu eſt eadem, & e. Che Plaintiff 


replies de. injoria ſua propria, &cs * -\ 


The evidence was, that the Plaintiff * 
Lady of the Pannoz took the Mozſe as an 
Eſtray, and it was Cryed and Marked, &c. 


. that the Defendants retuſed to pay fo2 the 


meat, and took him away; befoze the pear 
anda day was out. 


1. Per 


0 * 
„ — 


. « 


OY, 


"Try per pals. 


1 12 


. Per 7 5 90 Ire afl. d aſlize, A 
Lozd may detain an Eftrap. foz meat, pet no 
Trelpals lies if the owner takes him, but an 
action of the Cale lies fo the meat. 


2. If the action had been bꝛought againſt 
the ſervant only, he muſt juſfifie, &c. But 
being bzought againſt Paſter and Prrvant, 
* joynt⸗ juſtification is good. 


Camber. Summer Aſſiſes 1667. r Hats 
ton againſt Cotes and al. 


Jn Treſpaſs, the evidence foz the Defen⸗ 
dant mag, that the Defendant hada' Barn, 
and. purſchaſed a way over the Plaintiffs 
Land to that Barn, after the Defendant 
bought other Lands lying contiguous to that 
Warn on the one fide and to a Yaven on the 
other ſide,and carried Carriages by that way 
to the Barn, and though it over his own 
new purchaſed Land to the Haven. Per 


Hale Ch. Baron. Af J apy" a general way 


to ſuch aplace, 3 may go from thence on 
my ow ground whither J pleaſe, though 


I purchaſe the ground after the way purc ha⸗ 


ſed. Summer Aſſiſes Norf. 1665. Heynſ⸗ 
worth verſ. Bird. 


Treſpaſs was bꝛought againſt many, by 
A School-miſtrels, foz taking away a child 
Oh Scholar with a Scarfe of the Pi⸗ 

k 2 fireſſes, 
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fireſſes, per Leng: Ch. Juft. Jn Treſpaſs 


the by whe or 4 7 
Neu gen ae. 
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murine ih 
me 
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have 6 


bau t 5 Judge 


Tiyals per pais. 


habe had it -replied to and | tryed? pꝛe⸗ 
1190 2 75 the Councel refuſed, where⸗ 
ury was 15 As Le the Plains 


ti po wit: Bedfor s Lent LIT: 


erer 


JO, H. 7e.21- and Bul. 9179. 


Treſpaſs lie by Recovero2 in Erroneous 
Jud t'fo a mean Treſpaſs, becauſe 
rhi "Ru, in Writ of Erroz recovers 
op ties, and the Law by . figion 
of relation will not make a. wong doer 
iſhable: 1 3. rep. Co. 2 2. but Contra,where 

Act of Parliament reſkozes, Ke. 


Treſpaſs fo; aſſault and wounding in 
Suff, the Defendant ag to vi & armis non 
Cul. As to the other jultification ok mol- 


liter Manus, &e. in Norf. and ſeveral Try⸗ 


als. Per Hale Ch. Baron Suff. Aſſ. Summer 
1668. the vi & armis can't be txped till the 


other be tryed. Contr. At the firſt iNue 
of non Cul, wag as to the wounding: a 
by Him evidence of Liverp of « de general, 


Iy ſhall be intended foz life only. 


The Yogs of B, were putinto the pard of 
A. and b:oke into the Land of C. and 


did Treſpaſs, action lies againſt A. though 
ag ſervant of B. did lob to them and ſerve 


them, 
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them, by which 92 2 had the ſpecial 
polleſſion ol them. So if Agilted Cattle do 
Treſpaſs, the Agiſto Walt anſwer. Dawtty 
verſ. Huggins, Clayton 33: Per Barkley. 11 Car. 


Yor k. 


A. by i pfuſes raiſed an Eſtate 
to B. in Fee, whoregrants Turbary to A. 
by another Deed, and after A. levies a fine 
to confirm the Eftate and uſes aboveſaid de- 
clared, this doth not touch the Curbarp, per 
— 11 Car. Vork „Clayton 42. 


Any one imployed by an Dficer,is an Df- 


ficer within 7 Jac: 5. to plead general iſſue, 


and give the (pecial matter in ee 
ton 54. a 


Preſcription to tether Equos e Rove ups 
on luth a balk, &c. Mares and Cowes, good 


evidencewithin * Wee e 
Clayton 54. 


Per Hale, d — may bargain and 
ſell, though, it has been thought an uſe upon 
ule, they being ſeiſed to the uſe of their houle. 
| But J think it rather a truft than an ule. 


Ik a Juft. of P.ſend his Warrant to J. S. 
( who is no Dfficer) to bꝛing one befoze him, 
if I. S. be no Officer, he is not bound to exe⸗ 
tute it, pet ik he does execute it, it's good, and 
he ma execute it in any part of the Coun⸗ 
ty. And ſv a Conſtable of one Town 
may 


223. 


$ hace 


tpi per . 


1 per 


les 1363 Vron- 


andz bar 
1 EE — 


in evidence on non Cul. 
Teber. 


The Elten of London 5e l in evidence 
| e — to take Toll. Jones 240. 
oe mp ail hozte yovey of il. 


J. Damages, 
Ak Lb chat the Plainicifi 
e bat _ 


you daſ 


les 1660 


15 the _ 
e Norf. Lent 


| 8 nth 15 


3 
In 


W 


F 
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In Trover by Adminiffrato2 where che 
tonderſtom was in the time or the Jnceftate, 
the Plaintiff mult chew th Letters of Admini⸗ 
ftration,” Contr. where the converſion was 
after his death. Per Hale Norf. Sum. Af. 


7 . 
” 2 
£ 


1660. 


Ik an Eſtrap be claimed within the year and 
the day, Kr. and the Lozd refuſes to deliver 
tt; Trover lies, though the keeping is not 
paid foz, and the Lozd ſapes he detains foz 
the lame, and the Lozd can't detain foz the 
meat, &c. but muſt bying his action. Per Mores 
ton Juſt. Lent Norf, 1667. Bond verſ. Paſton, 
Quxre, & vide Dent tit. Treſpaſs, per Wynd⸗ 
bam Contr. and J think is Law. 


At the ſame Afiſes, Daniel verſ. Berney , 
by Moreton Juft, P)oclamation may be made 


of an Eſtray by any perſon, and it is not nes 
ceſlarp, that it ſhould be made by the Bell-man 
oz any other Officer. Vide Co. Entries 170. 
Barber verſ. Fawcet , In Trover , iſſue was 
ſoyned, on tender of amends foz keeping, &c. 
and Uetviit pro Plaintiff and judgement. 


_ Note, J find p2ecevents, that in Trover, 
the matter of an Eſtray may be pleaded ſpecials 
iy, 0? giben in evidence on Nor guilty, | 

; Go Dats 


225 


226 


 Twells. 
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Dats were taken from the owner, and 
carried to a Piller ta make into Dat-meal, and 
befoze it was done, tie owner pꝛohibitg the Pil⸗ 
ler, &c. and demanded the Pats, who, not- 
with ſtanding, made them into .Date- 
Per Barkely it's a converſion in the 
1639. Clayton 57. Hollworth's caſe, 


On Hon Col. The Defendant gave in evi- 
dence, a ſeiſure fo2 Ea Fozeign bought and 
Foꝛeign ſold: Per. Cuſtom of Lynn Nort. good 
per Hale, Norf. Sum, All, 1668. Harwich verſ. 


A man lends his Yozle to a ſpecial plrpole, 
the Batlee abuſes the Yo2ſe, and over works 
him, then the lender takes the Hozſe again: 


Per Hugh Wyndbam-Juft. Lenc. Aſſiſes Bucks. 
Trover lies not, Conſtables taſe. 


Dower. 


Jn Dower, the iſſue was ne un ue ſeiſie que 
Dower, and foz the Plaintiff, a Feoffment in 
Fee was given in evidence to the Yugband, 
the Defendant would have given in evidence, a 
ſeiſin in tayle with a diſcontinuance, and then 
the Feofkment , &c. and ſo a remitter, but it 
ought to be pleaded per Cur. Dyer. 41, 
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Af an Heir Poꝛtgage foꝛ pears and then al⸗ 
ſigne Dower legallp i. e. 4 3. part of the whole, 
the aſſignment ſhall bind thePo:tgagee;zConr. 
if the aſſignment be illegal, as of one whole 
Panno!: when there were thzee Pannozs; that 
being not as the Law would have done it. And 


if a diſſeiſoꝛ aſſigne a legal Dower, it's good: 


But if the Heir Poꝛtgage in Fee, and then 
alligne, - &c. legally, &c, that is not good, be⸗ 
cauſe the whole Frechold was out of him at 
the time of aſſignment : Per Hugh Wynd- 
ham Juſt. Eucks Lent Aſſ. 1668, 


Account. 


. Again S. as receiver of two zo ls, and 
as Bayliff foz recciving his Rents foꝛ ſeveral 
years, not ſaying any certain ſum of Rents ; 
Per Earl Sergeant, the p2oper way is to find 
quod Computet, as to what is certain in the 
declaration and ſo pꝛoved, as the monep was, 
but not to the Rents, and ſv he laid was the 
opinion of Hale. But per Moreton juſt. the 
Uerdic ſhall be general, and it map be both 
ways.-Saye's caſe Norf, Lent Aſſiſcs 1667. 


Thus far J have made an Elay of a me- 
thod, to be further built upon by our P1actiter, 
and have given ſome caſes, not in int, and 
(it may be) uſeful. J ſhall add ſome other 
caſes,” not ſo pꝛoper fo2 heads except chat. of 

32 Gg 2 Evi⸗ 


22 


22] 


Tryals per pais. 


L. Evidence ] with which A ſhall eiae 
Chapter: | 


Evidence. 


Inlpection of a Deed Jnrolled may be gi⸗ 
ven in evidence, Contr.of a bare Deed not In/ 
rolled, oz of a Deed that needs no Inroument. 
Paſch. 1655 B. R. Goodſon 8 caſe. "IS 


A Deed to Lead the uſes of a fine was Jn- 
rolledon the acknowledgementof but one of 
the parties to it c was allowed by Glyn Ch.Juſt. 
in evidence,” as Roll Ch. Juſt. had done hefoꝛe 
him, though no binding evidence, Turber verf. 
Maddiſon Paſch. 1655. B. K. > 


An office found at: a death, Kc, map be gie 
ven in evidence. 


A Uerdic againft one, under whom either 
Plaintiff 62 Defendant claims, map be given in 
evidence againſt the party ſo claiming, conc. 
Ik neither claim under it. Duke and Ventres 
Oy. re B. R. r 


* If an Action be bꝛought on aStacute, which 
yaoſever e in lit, the Defendant jaw 
P oh 
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plead, not guilty, and aid himſelf by any of 
the proviſoes in evidence ; But if proviſoes bg 
made T -of 74701 5 
may ntage, 5 And 
not 11 it in bidet _ Nl. b. Juft. 


Mich, 1650, B, R. Jones 320. accord, 


2 in treſpaſs cannot be give in 


ebidente; but mull be pleaded in 
Jones verſus Randal, Hill. 1652. C. B. 


Arrelt and J mpziſonment to P20ve a Bank- 
rupt muſt be proved by Record: , Newby 
verſ. Bathurſt Paſch, 1659. B. R. Au a Trys 


al at Barr. 


The tuſtome of New-England, comarry by 
the Pagiſtrate in the pꝛelente ofa Piniter , 
was. allowed good by Hale Ch, Juſt. B. R. 
Trin, 1663. at Ga, ir. fü. | 


The Certificate of the King under 915 ugn 
Manual was allowed in Chancery foz pꝛoot᷑ 


without cee _ 213. 


Records, ag Patents » Statutes, Judgments, 


may be given in Tine, Had. 227. conir. 
I 129 1 
When 
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' When Records ate pleavev, they inuft- be 
Sub pede Sigilli, Contt. ik given in Evidente. 


Stiles 22. Whites caſe. 


An anſwer in Chancery, is Evidence a- 
gainf the Defendant himſeif; but the Bill 
mut he p2qped. Godb, 326, 


Upon a traverſe of a Leaſe parol fo: years, 
viz. Abſq; hoc quod A. demiſit, &c. Nihil has 
buit in tenementis, map be given in Evidence. 


Dyer 122. i 


* Shewinga Gant to digg Turfs, is no E⸗ 
didente againft a Pꝛeſtristion fox the ſame, 
but the Grant being the lame with the Pre⸗ 
fcription, ſhall be taken as a confirmation. 
Crew & Vernon, Moore 819, Quzre tamen. 
v. Moore 830. Where a Court of Pipowder is 
claimed by Preſcription and Grant, and good. 


. * 


In Treſpaſs fo2 taking Goods, after Judg⸗ 
ment, per confeſſion, non ſum informatus, 0:2 
nil dicit,P2zopertp need not be pꝛobed to a Writ 
of inquiry; fop it would oppoſe the firſt Judg- 
ment, Quod quzrens recuperet; and the 
— 8 Judges 


Judges might have Aſeſſed damages if they 
would. Yelv. 151. Pet quzre, if the Des 
fendant map not NN pꝛoperty in mitigati⸗ 
on of Damages; foz t 

— amages. wy 


A Copy of a Deed, is good Evidence 
where the Defendant Has che. deed, and will 
nat . pzobuce. it. Per Vernon juſt. Etay- 


A deed of Feoffment without Livery map be 
given in Evidence as a Releale. Per Berkly 
11 Car, Clayton 32: 2 


E. 


Ik a Fine be given in @vidence, with five 
years non clayme, &c. the fine muſt be ſhewed 
wich che Pzoclamations under Seal, andthe 
Chirograph will not ſerve, |. 


- The, confeſſion ok a party mult. be taken 
whole and not by parts; As if to pzobe a vebe, 
it be [won that the Defendant confeſſed it, 
but withal he ſaid at the ſame time, That he 
paid it, his confeſſion ſhall be valid as to the 
payment as well as that he owed it. PerHale 
Ch-Juft. And ſo is common p:adice, 


A 


the Jury may find no 


123. 


p 4 a ? 627 1. dender: 
. mee, 5 n 627 # een 
to be: ape ca te in action under 


* Deed, * paactice being pꝛoveb. Hetly 
138. 


Agamen be fie 8 in a 
Weed ar money * t ſtititient, 

noz acquittance foz 4 — Eocay "unleſs it be 
6f antient eee and then * be pies 


12 4 * u " 
i _ $ cf . *. * 
— 9 4.3; 4 2 ö 
* ; 


chen Deed to lead the bp int are cons 
—_ need not * TONE er Teſtes. 


Y, k 
to a Jury to finy Livery; 


* 


A Guitd Hall TH. 5 2 » Hh. 

e CRE a Wie Fa 17 a 
Sc. Wü pzdved by A re Ac n other 
Kern, and Hate, and'Mainzrt beniurred on 
rhe Eviverice,. ang av 'foz 


this Caule,. viz, : it was pzoved, 
was ſuch a Arte oats it was Ned; " it 
was taken off'the file, But (by him) ge- 


nerally wichout ſuch poof, the evidence — 
n 
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not good, becauſe one Reco2d may recite 
one that never was. 


The Jury are to decide the fact, and ebi⸗ 
dence is not given but to infozm them. 
in their conſciences of che truth, fo2 
although no evidence is given of cither 


fide, pet they may give their verdict of: 


one fide oz the other. 14 Hl. 7. 29. And 
therefoze although two wicneffes are 
neceſſary, where the trpal is by wit⸗ 
neſſes, as in the Civil Law; Yet they 
are not of neceſſity, where the cryal is 5 
by Jury. And where witneſſes are jop⸗ Ofc of ons 
ned with the Jury, pet they map be re⸗ Jury. 
fected, if they will not agree with the. 
twelve, and the twelve may give their 
Verdict. 


The Jury after they are departed 
from the Barr, map return to hear 
their evidence of any thing they doubt be⸗ 
foꝛe the v erdict. 


Sur Travers de done in tayle the wit- Done inTayle, 
cieſſes p2obe, That another made the Done; 
this my not warrant the iTue. 


In an action again the Sheriff upon, 1 
8 h L he ve. Vic. 


234 


Poſſeſſion. 


Debt forRent. 


{ 


Parſon, 


Fait. 


Tryals per pais. 


the Statute of Extortion, That he took it 
foz Barretee of one who was acquic, is good 
evidence, 


— an evidence of right, and 
he that hath poſſeſſion may diſtrain the Cat- 
tle of him that hath no title, foz the taking 
is in reſpec of the poſſeſſion, moze than 
of the title. 


In debt fo Rent upon a Leaſe, and nil 
deber pleaded, ne unques ſeiſie de terre is 
good evidence , otherwiſe upon the plea of 
riens arrere, M levy per diſtreſſe. 


Parſon oz not Parſon, in ſuch iſſue 
you may give in evidence a refignation, 
although it be in another County and Spi- 
ritual, 


In riens paſſe per le fair, Not his 
deed may be given in evidence. 


What ought . In Treſpaſs, quare clauſ. fregit , with 


to be proved abuttals, all the abuttals and deſcriptions 


in evidence. 


mult be pzoved, But if the abuttal be 
laid North, &c. and it incline North, 
though not directly, it is ſufficient ;- & ſic 
de cæteris. Upon 
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Upon this Jue , the account given % adnini- 
to the Dzdinary, ſhall not be given in avi. 
evidence, noꝛ any reſpec had to it. 


Will, The probat is good foz the perſo⸗ what ſhall be 
nal effate, but not to pzove a Will in wꝛi⸗ o-"_ in ng 
ting of Land by the Statute. ence, an 


what is good 
evidence. 


Recital of other Gzants by Letters Pas Recital in 
tents, in Letters Patents are ſome evidence, Letters Fa- 
but not fit to be allowed, without ſhe w- en. 
ing the fozmer Letters Patents 02 à copy. 1 

Surmiſe in a 
But the Jury map find them. 5 


The pꝛoof ok this ſurmiſe in any Court 
of Recozd ,ſhall not be given in evidence 
in another adion, upon the ſame cuſfome, 
becauſe the Defendant in the pꝛohibition 
cannot croſs examine. 


Depoſitions. 
Depoſſtions in the Court Ch1iſtian, in 


the Court of the Councel of York touch- 


ing the title of Land, of which they 


habe not conuſance , oz in another Suit 


againſt him who claimeth not under thoſe 
parties, by the Commilſioners upon a Come 


mi. lion of Bankrupt, becaule the party 
could not croſs examine: ſhall not he al- 


lowed in evidence. 
| h 2 But 


236 70 per Pals. 


Zentence. But a ſentence given in the ſpiritual 
Court touching Tithes may be given in 
Evidence in an Action at Common-Law, 
ay this is a ä act. 


Former Try- After evidence given, and the Jury rea- 
Al. dp to give their Uerdia ; and then the 
2 Atturnep General will not pzoceed, but 
.d2zaws a Juror, and bꝛings another infozs 
mation, none of the fozmer Jurors thall be 
admitted to give in: evidence," that the 
Jury were ready to give their Uerdic 
againſt the King in the firſt infomation, 
Foz this ought not to be diſcovered, fo2 
ſo no benefit would accrue to the 
King by his — to dzaw a 
Juror. * 


donn in er., But this may be given in evidente in a⸗ 
Es upon a nother action , where the King is not 
— Iſiue. concerned. | | 8 . 


{ 


3 for In debt fo2 rent upon non demiſit, that 

rent. the leſſoz riens avoir in the land at the 

: time of the demiſe, may be given in evi⸗ 
dence. 

Common. Upon an Iſſue pf Common appendant, &c. 


common 


— — 


— 


y * — > 7 
- — 2 
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common per cauſe de vicinage, cannot be gi- 
ven in evidence. 


Ik the Defendant plead ſon aſſault demeſne Son Aſſaule 
in Battery, and the Plainciff reply, de demeſne in 
\ >injuria ſua propria abſq; tali cauſs, And fo Batterg. 
iſſue is jopned, ik there was a battery at 
another day than what the Plaintiff and 
Defendent Have aſſigned , upon the Plain- 
tiff, and another upon the Defendant by 
the Plaintiff, The Uerdic ought to be foz 
the Defendant ; foz if the Defendant pꝛove 
any aſſault made upon him by the 
Plaintiff, this ought to. be found foz him, 
although it was at another day than 
what he Hath alledged , fo2 the dap is 
not material: But upon ſuch ſpectall 
juſtiſtcation the Defendant hath liberty to 
prove his Plea at any time, and. the 
Plaintiff might have made a new ailign- 
ment at another time, foz peradventure 
there might be ſeveral creſpaſſes at ſeve- 
ral times, to which the Defendant may | 
have ſeveral Pleas, and therefoꝛe if ſich 
manner of pleading ſhouly not be allow- 
ed, and ſuch evidence, the Defendant 
could not tell how to help Himſelf, no2 
could know foz what Treſpaſs the aci- 
on is bzought, Vide devant hic & ap- 
pres cap. 13. : 


It 
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Sarrender. Af the Iſſue be whether the Kings 
_ Tenant by Letters (urrendzed to the 
King oz not, the accepting of new Let- 

ters Patents, Which is a ſurrender in 
Law, is good evidence. 


An a ſpecial pꝛomiſe to pay 20 l. if the 
5 Plaintiff would pay 10 l. &c. and an a- 
verment that he paid the 10 l. upon non 
aſſumpſit, the Defendant ſhall not give in 
evidence that the Plaintiff did not pay the 
10 l. neither is the Plaintiff bound to 
pꝛode it, fo2 the iſſue is upon the aſſump⸗ 
fir, and not upon the payment of the 101. 
which might have been traverſed, And 
although twas ſaid that in all acions 
there is a general iffue to be taken, which 
ſhall put all the declaration in ifſue, and 
that muſt in this be non aſſumpſit, oz 
nothing, yet by the advice of all che Ju- 
fices of Serjeants Inn in Fleetftreer, it was 
ruled as aboveſaid. Mich. 16 Car. B. R. 
between Holditch and Brodrig. J have 
been the moze particular in this, [becauſe 
JI have known Plaintiffs nonſuited in ſuch 
caſes at the Aﬀiſes foz want of pꝛoving 
rhe aberment: although J mult confeſs 
J never agreed with the Judge herein 
that did it. Foz it is a miſtake to ſay, 
The Plaintiff muſt in all caſes pzove his 
whole Declaration, if He pzoves the mat⸗ 
| ter 
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ter in iſſue, he ought not tobe nonſuited, 
Rolls tit. Tryal. 1681. 


If an Advowſon be pleaded to be grant- , 1 
ed Per fait, and this iſſue is taken by a od os agg 
ſfranger to the fait, if it be found grant- fuffcient wo 
ed ſans fair, oz by another fair, it is prove che ef- 


good, foz the Deed is ſurplus, and the ect of the 


| Iſſue. 
effect of the iſſue is upon the grant not _ 


upon the fait. 


Jf an Impiſonment by dures at D. pures. 
be in JCue, tis not material whether he 
was ever at D. oz not, foz the effec of 
the Iſſue is, if the Deed was made by 


dure-, 


So ok a Feoffment pleaded by Deed, | 
a Feoffment without Deed oz another fert. 
Deed is good, foz the effec of the Iſſue 
is upon the Feoffment, not upon the 
Fait. 


In eſcape of a Pꝛiſoner, and the Illue preſn Suit. 
is, if the Gaoler immediately after the e⸗ : 
ſcape made freſh ſuit, ik the Pziſoner 
Hath- eſcaped a day and night befoze the 
Goaler knew it, and then he makes 


. freſh fuit, it is ſiifficient to pꝛove the 


cffec 
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effect of the iſſue,  fo2 convenient purlult 
is immediate frech ſuit in Law. 


Non demi ſt Ik in pleading an Indenture ok de⸗ 

modo &. forma, mile pou miſtake the reciral, and the ilfue 
is non demiſit modo & forma; The mi- 

fake hall not hurt, foꝛ the effec of the 
Illue is upon the demile. 


What thing If a man plead not guilty, he cannot give 
may be given in evidence a matter juſtiſtable, which ſhall 
in evidence he a confeſſion of the ac, fo2 this is contra- 
W=_ * — ry to the iſſue. As ſon aſſꝛult demeſn in Bat- 
Treſpaſs, kerp, upon Not guilty: but upon Not guilty, 
Battery. in Treſpaſs foz beating ones Serbant, per 
| quod ſervitium amiſit, pou map give in evi⸗ 
dence that the Plaintiff did not loſe his ſer⸗ 

vice by the Battery. 


Waſt. No2 upon nul waſt fait, can he ſay , ſu- 
ficientment repair devant le brief purchaſe. 


If my ſervant without mp conſent, put 
1 my Cattle in the Land of another, J may 
plead Not guilty, and give this matter in 
evidence; foz by puting the Cattle in, the 
ſervant has gained a pꝛopertp. 


foformation, Upon Not guilty, he map give in evi⸗ 
dence a diſcharge by a Proviſo in the ſame 

Stat. fo2 thereby he is Not guilty, Comra 

formam Statuti, but not a diſcharge by ano⸗ 

ther Statute, 45+, 

Upon 


Tryals per pais. | 241 


Upon non habuit ſeu tenuit ad firmam con- 
tr. formam Statuti, the Parſon map ſap, he 
took the Farm foꝛ maintenance of his houſe 
acco:ding to the Proviſo in debt upon the 
Stat. 21. H. 8. 


But upon the Stat. 5 E. 6. foꝛ ingrol⸗ 
ſing upon Not guilty, tis ſaid, that the Des 
fendant cannot give in evidence a licence 
attozding to the Proviſo of the Stat; ſd 
quxre rationem. 


a Upon ne unque fon Receiver, &c: the &ccompr. 
Defendant cannot ſay that he paid the mo⸗ 
ney accozding to nn &c. 


In a Scire Gn againſt Terrtenants Seiſin Feoff - 

and a Feoffment pleaded befoze the judge- ment. 

ment abſque hoc that he was ſeiſed tem- . 
pore Jens, and iſſue upon the ſciſin, that 

the Feoffkmenc was fraudulent, to defraud 

the judgement, may be given in evidence; 

but other wile if the iſſue had been upon the 

| Feoffment. 


Do upon r reins per diſcent, by an Heir þ Rien per dif 
in debt upon an obligation, that the Des cent. 
fendant j fliengd the Aſſets by fraud and 

Jt covin, 
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covin , and ſo void by the Stat, of 13 El. 


may be given in evidence, bertule chele are 
the general iſſues. | 


Parcel. Jn Treſpaſs fo2 taking affack-of Con, 
the evidence may be ok part, and the Uer- 
dic as to 4 Combs oz Bulhels, Guilty, and 
as to the reft Not Guiky, | 


Plene admini- ; Upon chi plea the Sunne may gie 

e, in evidence a retainer fo2 a debt due to him⸗ 
ſelf, of as high a nature: oꝛ paiment of debts 
with his own mony, and that he kept goods 
ol che Teftato: in hu; bog alters Fe 
Poperty. | 


8 They tan have nothing but what is deli⸗ 
ind e pered ts them in Court, and given in cvi- 


dende th 
Jury may dence hy the party in Court, ik an erem- 
dave with plification rome ont of Chyncery 'of wieneſ⸗ 


_ -- es epmntined there yon -Dath ws are 
donn bead, the Jury Hall Have this withchom ; 
but if he eremplificacion tompꝛehend 
ſeme wines - ative and fome dead, 

thep ſhall not have it with chem. Hei⸗ 
ther chall they have any Pedegree dzawn 
by a Perauld at Arms, foz it is no evt- 
dence but om infomation fo: direction. 
What -Sbidenee the Jury may have with 


them fee Sho 14.5 Chapter. af 


Pedegree. 
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If amay makes a Feoffment.and after, Who may be 


warde makes. another, with covenants witneſſes. 


Not perſons 


that he. was ſeiſed, & c. and afterwards intereſted. 
an iſſue is taken upon the firſt Feoffmenc, 
the Feoffee ſhall nat be a Witnels. 


In an; information fo: Ulury, the i, 
party ſhall not be a Wicneſs , becauſe 
he would thereby avoid his own Bonds, 
&e. and be teſtis in propria cauſa. 


Thee men ſwear an Arbitrement, in Perjury. 
thee ſeveral actions againſt them upon 
the Statute 5 Eliz. of perjury, each of 
them map be a. Witneſs fo2. the other; 
but in an Indictment of perjury, upon 5 
Eliz. the party grieved ſhall not be a Wit? 
neſs, foz he isto have 20. | 


Comman experience tells us upon an In⸗ 
dlament foꝛ Battery, &c. the party grieved 
map be a Witneſs , becauſe tis only faz 
the Bing, 


Jn an action againſt the Pundzed up- Hundred. 
on the Statute of Winton, &c. the Kel 
ſoz living out of the Hundzed map be a 
Witneſs , fo2 tis not reaſon that he and 

Ji 2 his 
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his Leſſee being an inhabitant ſhould be 


both chargen: Ik the Servant be robbed 


roceedings 
In Eccleſiaſti- 
cal Courts. 


Matter in 


Law. 


Ancient W ri- 
tings. 


of the Malters money, the Paſter may 
be a Witneſs to pꝛove the delivery of the 
money to the Servant | befoze the Rob- 
bery. Rolls tit. Tryal 686. 


A thing PA is concluded in the Ec- 
tleũiaſtical Court concerning Lands, is 


not to be given in evidence to Juries, fo2 the 


Courts of Common Law are not to be 
guided by their pꝛoteedings. Mich. 22 
Car. B. R. 


Matter in Law is not to be given in 
evidence, foꝛ the J ury are only to try mat- 
ters of fac. 


An ancient witing that is pꝛoved to 
have been found amongſt Deeds and evi⸗ 
dences of Land, map be given in evidence, 


although the executing of it cannot be 


p20ved, fo tis hard to pzove ancient things, 
and finding them in ſuch a plate, by pꝛe⸗ 
ſumption, they were honeſtly and fairly 
obtained, and p;eſerved fo2 uſe, and are 


kree from ſuſpicion of ney: 24 Car, 


B. R. 


3 


4 


Depoſttions in Chancery, but if they are 
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2 writing 02 anſwer permitted to be read Totum & 
in part, map be read in toto. pars. 


* 
' 
5 
1 


5 


A Copp of part of a Reco2d cannot be ay of Re- 
given in evidence „ unleſs tis proved | 
that the part ſhewed in evidence is all con- 

cerning the matter in queſtion. —« 


A tranſcript of a Recozd 02 Enrollment Tranſcript 
of a Deed may be given in evidence, foz Carollment. 
they are things to be credited being 


ma de by Dfficers of truſt. 


The Council of that party who doth bes Council 
gin to maintain the iſſue, whether of Plains 
tiff oz Defendant, ought to conclude. 


A Juror who-is a Witneſs , muſt be juror. 
alſo ſwozn in open Court to give evi⸗ 
dence, if he be called foz a Mitnels; fo2 
the Court and Council are to hear the e⸗ 


vidence as well as che Jury, 


The Jury map carry from the Bar an Exemplifica: 
eremplification under the Gzeat Seal of tion. 


not 
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not exemplified, the Jury can only look up- 


at t but not 
wich them — — _— 4 


an Out 


to pꝛove other matter, he needs not ſhew 

the Dutlawzy. And ſo it is of an Extent, 

without ſhewing the Statute 02 Judge- 
ment on which rhe Extent is grounded. 


Office. Bp Rolls at Dice found after the 

* death of a Tenant in Capite; of Lands 
in another County, may be given in evi- 
dente ta try the. title of thoſe Lands, if 
there was a ſpecial Livery granted unto 
the Heir. | 


: It a Witneſs be Bapl, upon motion 
Ball. _ 1 give leave to alter the Bapl. 


ch Debt foz 19 l. againlf a Witneſs, upon 
at the Statute 5 Eliz. doth not lie, unleſs 
the Witne(s hach his charges, and he is 

not: hound to tame without his Charges 

firit paid: but if he accopts of 12 d. and 

'& pꝛomiſe foz the reft at the tryal, * 
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is bound, and an action lieth againſt him F 
i He doch not come. Oro. 1 Part 522, 540, : 
Goodwin 2 Weft. 


A Counlelloz map be examined as à Counſellor. 
Witneſs againft his Client, ſo far as it 
is of his own knowledge, not what bis 
Client reveals to him, and he knows 
only by his Clients infozmation. 


In Criminal cauſes againſt the King Criminal 
Witneſſes may be [wozn, unleſs the Crime cauſes. 
be Capital. 


Tenant at Will of part of the Lands Tenant at 
was admitted to pzobe Livery of ſei⸗ Will. 
lin and the execution of a Fesffmenc 
under which he held. Bulſt. 1 part 202. 


Ik one be attainted of Felony and pars Attainted of 

boned , he ſhall not afterwards be worn Felony. 

of a Jury, fo2 Pcena mori poteſt, culpa pe- 

rennis erit,and therefoꝛe is not fit to ſerve on 

the Inqueſt, no; yet to be an indifferent 
Witneſs, and two ſuch perſons pꝛoving 

a luggeſtion, were rejected, andthepꝛohibition 
diſaflowed. Brown againſt Craſham Bulft. 

2 part. 154. | 


In 
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Simul cum; Jn Treſpaſs with a fimul cum, if no. 
thing be p2oved againſt them in the ſimul 
cum, they may be examined as Witneſſes. 

Stiles Reports 401. 


PF 1 
* 4 4. , * 
C AP. 
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GAP XII. 


The Juries Oath ; why called Reebgni- 
tors in an Aſſiſe, and Jurors in a Jury; 
of the Tryal per medietatem linguæ; 
when to be prayed , and when gran- 
table. Of atryal betwixt two Aliens; 
by all Engl;ſh. Of the Venire facias; 
per medietatem linguæ, and of 'Ghal- 
lenges to ſuch Juries. 


Me Jury having heard their Evidence, Amiſe, Enqueſt 
5 let them now conſider of their Ver- and Proof, are 
— dict; But firſt they muff remember außen ior the 
their Oath, which in effec is, Lo find äccozd- Vide 20 Z. 3 
ing to their Evidence; and therefoze they 13. 
ſhould have had it befoze the Cvidence , but 
that the fozm and ozder of che Veaire facias, 
(Which J have tyed mp ſelf to follow,) leads 
me to it after their Evidence, in theſe wo2ds 3 
Ad faciend; quandam Juratam3 J have al 
ready ſhewed the derivation of this wozd J.- See Chap. 14 
rata, and what fs the legal acceptation of it; 
only obſerve with our great Maſter Littleton, _ , 
That the wo2d Alſze, is ſometimes taken 1 Inſt: 154. 
foz a Jury, ſeas the Kearned Commentatoz 
gas dot 


35% 
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doth well paraphzaſe, That the wozd Aſſiſe, 


Aſſra for u- is Nomen Æquivocum Equivocans , becauſe 


rata. 


The Jurics 
Oath. 


Why called 
Recognirors 
in an Aſſiſe, 
and Jurors in 


a Jury. 


12 Knights, 


ſometime it ſignifieth a Jury, lometime the 
TW 1it ök Aſhe, and lometime an Pzdinauce, 
oz Statute ; But ſurata, is Nomen &quivo- 
cum Xquivocitum, becauſe we always un- 


derſtand that wo d (acco2ding to the afo2e- 


laid definition) to be a Jury of twelve men, 
do called, by reaſon of the Dath they take, 
Truly to try the Suit of Nifi p:1us, between 
party and party, according to their Ev.- 
dence, | 


And as in an Aſſiſe, the Jurors are called 
Recognitors, from thefe wozds in the Mzic 
of Aſliſe, faccre Kecognitionemz ſo upon a 
Niſi prius, they are called Juratores, from 
theſe wozds in the Venite facias, Ad faciend. 
quandam Juratam. 


| In ancient time, the Jury, as well in Com⸗ 
mon Pleas, as in Pleas of the Crown, 


were 12 Knights, as appears by Glan vil, 


lib. 2. cap. 14. and Bracton, fol. 116. 


The nert woꝛds of the Venire ſacias, are 


Inter partes pr. dictas. In the fourth Chap- 


ter, J have intanced, That in ſome Caſes, 
a Jury ſhall be awarded ber wirt the party, 
and a Tranger tothe zit. and Iſſue; J will 
now-ſhew what the Jury ſhall be, when one 


ok the parties is an Alien, the other a De- 


nizen3 and when both parties to the Iſſue 
are Aliens. This 
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This Tryal is called in Latine, Triatio Fry per medie- 

b linguis, o; per medietatem linguæ. And lem lingus. 
this Trpal by the Common Law was wont 

to be obtained ok the Bing, by his Grant 

made to any Company ok ſtrangers, as to 

the Company of Lumbards, oz Almaignes, oz 

to any other Company, that when any of 

them was impleaded, the mopety of the In⸗ 

queſt ſhould be of their own tongue. Stan. 

_ Pla, Cor. lib. 3. cap. 7. 


And this Tryal in ſome Caſes, per medic- Its Antiquity. 
tatem linguz, was befoze the Conqueſt, as 
appears by Lamb, fal. 91, 3. Viri duodeni 
Jure conſulti, Angliz ſex, Walliz totidem, An- 
glis & Wallis Jus dicznto, And of ancient 
time, it was called Du decim virale Jus 
um), 1 Inſt, 155. 


But afcerwards, this Law became vnivers 
fal: firſt by the Statute of 27 Ed. 3. cap. 8. 
It was Enacted, that in Pleas before the 
Mator of the Staple , if both parties were 
ſtrangers, the Trpal ould be by ſtrangers. 
But if one party was a ſtranger , and the 
other a Denizen, then the Trpal ould be 
per medietatem linguæ. Wut this Dtatute 
extended but to a narrow Compaſs, to wit, 
only where both parties were Perchants oz 
Miniſters ok the Staple, and in Pleas be⸗ 
foze the Paioz of the Staple. But akter⸗ 
wards, in 28ch Pear of the ſame Kings 
Reign, cap. 13, It was Cnacted, 

Aaa 2 That 


King. 
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7. Jat in all manner - of Engue#Hs and 


Proofe, which be to be taken or made a- 


mongei Aliens, and Denizens , be they 
Merchants, or other, as well before the 

Maior of the Staple, as before any other 
Juſtices, or Miniſters, although the, King 
be party. The one half of the Enqueſt, or 
Proof, ſhall be Denizens , and the other 
half Aliens, if ſo many Aliens and Fo- 
reigners be in the To own, or * "556% where 


\ fuch Enqueſt or Proof is to be taken, that 


be not parties, nor with the parties in 
C ontratts, Pleas, or other Quarrels, where. 
of ſuch Emqueſt or Proof ought to be ta- 
SN Andi if there be not 48 many Aliens, 
then hat 245 be put in ſuch Enqueſts or 
Proofs, as many Aliens, as ſhall be found 
in the ſame Towns or places, which be not 
thereto parties , nor with the parties, as 
aforeſaid is Tad, and the Remnant of 
Denizens, which be good men, antl 
wot ſu uſpitious to the one party, nor t0 
the 9 


Do hin this is the Dtatute which makes 
the Law univerſal , concerning the medieta- 
tem linguæ; fo though the Bing be partp, 
pet the Alien may have this Trpal. And it 

5 matters 
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matters not, whether the Moyety ok Aliens, 
be of the ſame. Country as the Alien, party 
to the Action, is: foz he may be a Portugal, 
and they Spaniards, &c. becauſe the Stat. 
ſpeaks generally of Aliens. De Dyer 144. 


| And the fozm of the Venire facias, in this e facie, 
Caſe is De vicenet. &c. Quorum una medi- n nn 
ctas ſit de Indigenis, & altera medieras fit de 
alienigenis natis, &c. And the Sheriff ought 

to return 12 Aliens, and 12 Denizens, one 

by the other, with addition which of them 

are Aliens, and ſo they are to be ſwozn. 

But if this Oꝛder be not obſerved, it is hol- 

pen as a mil⸗return, by the Statutes of 

18 Eliz. Cro. 3. part 818. 841. So that 

Brooks laps, it is not p2oper to call it a 

Trpal per medietatem l:nguz, becauſe any 

Aliens of any tongue may ſerve. But under 

his favour, I think it proper enough. 


Fo? people are diſfinguiſhed by their Lan⸗ 
guage, and Medietas Linguæ, is as much as 
to ſay, half Englich, and half of another 
tongue o2 Country whatſoever, Though it be 
not material of what ſufiiciency the Jurors 
are, vet che fozm of the Venire facias, ſhall 
not be altered, but the Clauſe of Quorum 
quilibet habeat, 4. l. &c. ſhall be in, Cro. 3. 
pany. 4br. © | 


But ſuppoſe that both parties be Aliens, 
of whom ſhall the Inqueſt be then; It is re⸗ 
whom kthalt the 10 | tolver, 


44 


All Engliſh, 


When the A- 
lien ſhould 
pray a Venire 
facias per me- 
gietatem. 


Tales. 
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ſo1ved, that the Inqueſt ſhall be all Englith ; 
fo: though the Engliſh may be ſappoſed to 
favqur themſelves moze than ſtrangers, yet 
whey bat parties are Aliens, it will be pꝛe⸗ 


ſumed, they favour both alike, and ſo indik⸗ 


ferent. 21 H. 6. 4, but if the Plea be befoze 


the Paioꝛ of the Dtaple , and both parties 
Alien Perchants of the Staple; it ſhall be 
tryed by all Ali ns. Stamford's Pleas del Co- 
rone. 159. A Scotchman is a Subject, and 
hall not have this Tryal. Egyptians are 
allo excluded when tryed foz Felony, made 
by the Statute againſt them, 1 Phil. & Mar, 
cap. 4. 5 Eliz. cap. 20. 


Mhere an Alien is party, pet ik che 
Trpal be by all Engliſh, it is not erroneous, 
becauſe it is at his peril, if he will flip his 
time, and not make uſe of the advantage 
which the Law giveth him when he ſhould, 
Dyer 28. 


The Alien ought to pzay a Venire fac as, 
per medietatem linguæ, at the time of the 
awarding the Venire facias : But if he voth it 
at any time befoze a general Venire facias be 
returned and filed, the Cottrt may grant him 
a Veaire facias, de novo. Dyer 144. 21 H.7. 
32. though it hath been queſtioned. 


But ik he hath a general Venire facias, he 
cannot pꝛap a Decem tales, &c. per medieta⸗ 
tem linguæ, upon this; becauſe the Tales 

| | ought 
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oughc to perſue the Venire facias, 3 E. 4-11, 

12. And lo it the Venice facias be per medie- 
tatem linguæ, the Tales ought to be per medi- Tales. 
etatem linguæ, as if 6 Denizene, and 5 Aliens 
appear of the principal Jury, che Plaintiff 
map have a Tales, per medictatem lingue, 

li. 10. 104. But if in this caſe the Tales be 
general, decircumiiantibus, it hath ben held 

Kod enough; ſoz there being no exception 
taken by the Defendant, upon the abarding 
thereof, it ſhall be intended well awarded. 

Cro. 3. part. 818. 841, | 


If the Plaintiff oz Defendant be Execu- 

| toz or Adminiſtratoz, &c. chough he be an 

| Alien, yet the Trpal ſhall ve by Engliſh, bes 
f cauſe he ſueth in aut droit; but if it be a- Where the 
verred that the Teſtatoz, oz inteſtate, was 7ryalotan 
an Alien, then it ſhall be per medietat. lin- ſhall be by 


guæ. Cro. 3. part 275. Engliſh. 


Mich. 40. & 41 Eliz. The Queens Attoz⸗ part Engliſh, 
ney exhibited an Jufozmatton againſt Burre, and part &. 
and divers ocher Merchants, ſome whereof liens. 
were Engliſh, and ſome Alieas : After Iſſue, 

| the Aliens pꝛayed a Trpal per m:dierar. lin- 
| gue, But all the Juſtices of England res 
| ſolved, that che Tryal ſhould be by all Eng 
liſh, and likened it to the caſe of pꝛiviledge, 
where one of the Defendancs demands pꝛi⸗ 
viledge, and the Court, as to his Compas 
nion cannot hold Þlea.there he all be ouſted 
of his pꝛiviledge, ſic hic. More 557. 4 

| 4 


N | 
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Challenge. 


When the A- 
lien ſhould 
Pray aVenre 

Jacias per me- 
4 l dietutem. 
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By the Statute of 8 H. 6. cap. 29. 29. 
Inſufficiency , oz want ok Freehold, is nd 


cauſe of Challenge to Aliens , who are im- 
pannelled with the Engliſh, (notwithftanditig 


Stamford's Opinion. Pl. Coron. 160) foz this 


Statute ſaith, chat the Stat. 2 H. 5. 3. ſhall 
extend only to Enqueſts betwirt Peres 
and Denizen. 


If the Defendant do not infozm the Court 
that he is an Alien; upon awarding of the 
Venire facias, and ſo pꝛap a Venire facias, pet 
medietatem linguæ; he cannot challenge, the 
Array fo this cauſe at the Tryal, if the Ju- 
ry be all Denizens (notwithſtanding Stam- 
fordꝰs Opinion to the danke and the 
Wos cited by him, fol. 159. pk Cor.) Fo} 
the Alien at his peril ſhould pꝛay a Venire fa- 


. cias, per medietatem linguæ. Dyer 357. Vide 


Rolls tit. Trial, 643. 


If the Plaintiff be an Alien, he muſt lug⸗ 


geſt it befoze the awarding of the venirc fa- 
cias 3 but if the Defendant be an Alien, the 
Plaintiff is allowed tb ſurmiſe that, befoze 
o after the Venire facias, becauſe the Defen- 
dants quality may not be known | to him be⸗ 
foze. 27 H. 7. 32. 
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CAP. XIII 


The Learning of General Verdicts, Spe- 
cial Verdicts, Privy Verdias, and 
Verdicts in open Court; and where 
the Inqueſt {hall be taken by default. 
Inqueſts of Office,&c: Arreſt of Judg- 
ment, Variance betwixt the Nar. 
and the Verdict, &c. 


FErdit 02 verdict; In Latine, vere di- 
ctum, quaſi dictum veritatis, As Judi- 


cium, ett quaſi Juris dictum: Js the Anſwer 


and Reſolution of thoſe 12 men; concerning 
the matter of fact referred to them by the 
Court, upon the Illue of the parties. And 
this is the foundation, upon which the Judg- 
ment of the Court is built, foz cx facto jus 
oriturzthe Law ariſcth from {he fact; Mhere⸗ 
fo2e it is no wonder, that the Law hath ever 
been ſo curious, and cautelous, as got to be- 
lieve the matter of fact, until it is (won bp 
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Verdi: 


12 ſufficient men, of the Peighbourhond 


where the kad was done, whom the Law 
ſuppoleth to have mo{ cogniſance of the 
truth, o: falſehwy chereof + which being 

| Bb worn 


* 


General or 


ſpecial. 


General Ver- 
dict. 


360 


The Credit of Iwozn (fo2 the wozds are, Juratores predict. 
Verdicts. 


- 


| Tryals per Pais. 


dicunt ſuper ſacrũm ſuum, &c.) is the Verdict, 
whereof we now treat; And luch credit doth 
the Law give to Uerdicts, that no pꝛok will 
be admitted to impeach the veritp thereof, 
ſo long os the Uerdict ſtands not reverſed by 
Attaint. And therefoze upon an Attaint, no Su- 


per ſedeas is grantable by Law. Plo. Com. 496. 


And it is woꝛth our oblervation, that the 
Law ſeems to take moꝛe care of the fac, than 
of her ſelf; foz the Majoꝛ part of the Judges 
give the Judgement of the Law, though the 
other Judges diſſent, But every one ofthe 
I2 Juro2s muſt agree together of the fac, be- 
foze there can be a Uerdict , which muſt be 
delivered by the firſt man of the Jury, 29 
Afliſe. pl. 27. 5 


And this Verdict is of two kinds, viz, one 
general, and the other ſpectal, oz at large. 


The general Verdict, is poſitively, either 
in the Aflirmative, oz Negative. as in Trel- 
paſs, upon Not guilty pleaded; The Jurp 
find Guilty, oz Not guilty; And fo in an 
Allize of Novel diſſeiſin, bꝛought by A. againſt 
B. The Waintiff makes his plaint, Quod B. 
diſſeiſivit tum de 20 acris terre , cum perti- 
nentiis, The Tenant pleads, Quod ipſe nul- 
lam · injuriam ſeu diſſeiſinam pretato A. inde 
ſecit, &&c, The Mecognitoꝛs of the Allize do 
find, Quod predict. B. in juſte & fins judicio 
diſſeiſivit 
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diſſeiſivit predict. A. de predict. 20 acris terræ 
cum pertinentiis, &c. This is a general 
Verdict. 1 Inſt. 228. 


A Special Verdict, oꝛ Verdict at large, is Special ver- 
ſo called, becauſe it findeth the ſpecial mats dict. 
ter at large, and leaveth the Judgment of 
the Law thereupon, to the Court, of which 1 Inſtic. 228. 
kind of Verdict it is laid, Omnis Conelulio 
boni, & veri judicii ſequitur, ex bonis & ve- 
ris premiſſis, & dictis Juratorum. And as à 
Special Uerdict may be found in Common- 
Pleas, ſo map it alſo be found, in Pleas of 
the Crown, oz Ctiminal Cauſes that con⸗ 
cern life oz member. | 


And it is to be obſerved, that the Court The court 
cannot refuſe a Special Uerdict, ik it be per⸗ cannot cefule | 
tinent to the matter in Iſſue. 1 Inſt. 228. . 


It hath been queſfioned, whether the Jury A ſpecial Ver- 
could find a Special Verdict, upon a ſpecial diet may be * 
point in Iſſue, oz no, as they might upon I gp 
the general Iſſue. But this queſtion hath upon an 40% 
ben fully reſolved in many of our Woke, hoc, Oe. 
firſt in Plo. Com.92. It ts reſolved, That 
the Jury may give a ſpecial Uapdic, and 
find the matter at large, en cheſcin iſſue en 
le monde, ſo that the matter found at large, 
tend onl} to the Jflue jopned, and contain 
the certainty and vericy thereof, lib. 9. 12, 


And in 2 Inſt. 425. upon Collection ok 
Bb b 2 many 
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many Authozs, it is ſain, That it hath ben 
reſolved, that in all Actions, real, perſonal, 
and mixt, and upon all Iſſues joyned, gene- 
ral oz ſpecial, the Jury might find the lpe⸗ 
cial matter of fact, pertinent, and tending 
onely ts the Ilſue jopned, and thereupon 
pꝛap the diſcretion of the Court fo2 the Law. 
And this the Jurozs might do at Common 
Law, not only in Caſes between party and 
party, but alſo in Pleas of the Crown, at 
the Kings Duit,which is a pzof of the Com⸗ 
mon Law, And the Dtatute of Wellm the 
2d cap. 30. is but an affirmative of the Com⸗ 
mon Law. 


And as this ſpetial Uerdie is the ſafett fo; 


upon Condi- the Jury, 1 Inſt. 228. ſo in many Caſes it is 


rr ... - CP II 


. molt advantagious to the party, and helps 
ound by Ver him where his own pleading tannot. As 
dict, though ir f02 example, ſaith Littleton, Sect. 366, 367, 
cannot be 368. Albeit a man cannot in any Action, 
Pleaded. plead a Condition, which toucheth ans con⸗ 
| cerns a Freehold, without ſhewing wziting 

of this; yet a man may be apded, upon ſuch 
a Condition, by the Uerdict of 12 men, ta- 
ken at large, in an Aſſize of Novel diſſciſin, 
oz in any other Action, where the Juſtices 
will 5 8 Uerdict of 12 Juroz2s at large: 
As put the caſe, a man leized of certain 
Land in Fo; letteth the ſame Land to ano- 
ther, fo2 term of life, without Deed 3 upon 
Condition to render to the Leſſoz, a certain 
Kent, and koz default of payment, a Ke- 
; | EGS entry, 
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entry, &c. Pp fozce whereof che Lefſle is 
ſeiſed as of Freehold 3 and after, the Rent 
is behind, by which the Leſſa2 entreth into 
the Land, and after the Leſſæ arraign an 
Aflize of Novel diſſeiſin, of the Landagat 
the Lefſoz, who pleads that he did no wrong, 
noꝛ Diſſciſin. And upon this, an Aſſize is 
taken. In this caſe, the Recognitozs of 
the Aſſize map ſay, and render to the Juſti⸗ 
ces, their Uerdic at large, upon the whole 
matter; as to ſay, that the Defendant was 
leized of the Land, in his Demeſne as of 
Fe, and lo ſeized, let the ſame Land to the 
Plaintiff, foz term of his life, rendꝛing to 
the Leſſo2 ſuch a yearly Rent payable at 
ſuch a Feaſt, &c. Upon ſuch Condition, that 
if the Kent were behind at any ſuch Feaſt, 
at which it ought to be paid, then ic ſhould 
be lawful foz the Leſſoz to enter, &c. Wy 
fozce of which Leaſe, the Plaintiff was ſeiz⸗ 
ed in his Demeln, as of Freehold, and that 
afterwards, the Rent was behind, at ſuch a 
Feaft, &c. Wy which the Leſſo2 entred in- 
to the Land, upon the poſſeflion of che Leſſee. 
And pꝛap the diſcretion of the Juſtices, if 
this be a Diſleiſin done to the Plaintiff, oz 
not, Then, foz that it appeareth to che Jus 
ſtices that this was no Diſleiſtn to te Plain⸗ 
tiff, infomuch, as the Entry of the Leſſoz 
was congeable on him , The Juffices ought 
to give Judgment, that the Plaintiff hall 
not take any thing by his Wait of Aſſize, 
and ſo in ſuch caſe, the Leſloz thall be ayded, 
| | any 
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and pet no Wliting was ever made of the 
Condition: Foz as well as the Jurozs may 
have Conulance of the Leaſe, they alſo as 
well may have Conuſance of the Condition. 
part was declared and rehearſed upon the 
Leale, | 5 


In the ſame manner it is of a Feoffment 
in Fee, oz a guikt in tail, upon Condition, 
although no Mziting were ever made ok it. 


And as it is ſaid of a Uerdict at large, in an 


Alſize, &c. In the ſame manner it is ok a 
Wait of Entry, founded upon a Diſleilin, 
and in all other Actions, where che Juſtices 
will take the Uerdict at large, there where 
ſuch Uerdict at large is made, the manner of 
the whole Entry is put in Iſſue. 


But in Aſſiſe of Rent it cannot be found 
to be upon Condition, unleſs they alſo find 
the Deedof the Condition. 

So of a Confirmation in Fee to Leſſee fo; 
pears. 


Per Hale Ch. Juſt, Guild-hall, Hill. 167 1. 

A Dyecial Uerdig map be found as to 
Damages in an Action of the Caſe : as the 
Caſe was there, viz. Pro Quer', aud ff ſo, &c. 
then ſuch Damages; it ſo, &c. then Dam- 
ages ſuch; and he ſaid , he had known it fo 
done in Debt, and the Damages three ways, 


Allo 
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l Alto in ſuch caſe, wher#the Enqueſt may General Ver- 
| give their Uerdict at large, if they will take dic. 1 
upon them the knowledge of the Law upon 

the matter, they may give their Uerdic ge- 

| nerally, as is put in their charge, as in the 

N caſe afozeſaid, they map well ſap , that the 

1 Leſſo2 did not villetze the Leſle , if thep 

| will, &c. 


| The Jury may likewiſe find Eſtoppel, Eſtoppels. 
| which cannot be pleaded, as in the 2d Re- 
port, fol. 4. it well appears, where one 
Goddard, AA arc of James Newton, 
bzought an Action of debt againſt John Den- 
ton, upon an Obligation made to the Inte⸗ 
ſtate, bearing date the 4th day ok April, An- 
no 24 Eliz. The Defendavt pleaded, that 
the Inteſtate dped befoze the Date of the Ob⸗ 
ligation, and lo concluded, that the ſaid E- 
ſcript, was not his Deed , upon which thep +4 
were at Iſſue. Ko 


And the Jurp found that the Dekendant 
delivered it as his Ded 30 July, Anno 23. 
Eliz. aud found the Tenoz of the Devin 
hæc verba, Noverint univerſi, &c. Dat. 4. 
Aprilis, Anno 24 Eliz. And that the Defen⸗ 
dant was alive zo July, Anno 23. Hfiz. And 
that he dyed bekoze che laid date ofkhe Obli- 
gation, and pꝛaped conſideration of the Court, 
if this was the Dekendants Deed; And it 
was adjudged by Anderſon, Chief Juſtice 
Windham, Periam, and Walmeſley, that this 

Was 
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was his Deed, And the Reaſon of the Judg⸗ 
Note, thata ment was, That although the Obligte, in 
Deed may be pleading, cannot alledge the delivery befoze 
pl-aded ro be the date, as it is adjudged in 12 Hl. G. 1. 
delivered afier which caſe was affirmed to be god Law, be- 


the dare; but | 
nor before, be. cauſe he is eſtopped to take an averment as 


cauſe it ſhall gainſt any thing erpzeſſed in the Deed; pet 
not be intend- the Jurors, who are ſwo2n ad veritatem di- 
ea, writen>*- cend. ſhall not be eſtopped. Fo2 an Eſtop⸗ 
which may be pel is to be concluded to ſpeak the trurh, and 
after the date. therefoze Jurors cannot be eſtopped, becauſe 
12 H.6. 1. they are ſwozu to ſptak the truth. 


As in waſt But ik the Eftoppel oz Admittante; be 
— \-9ry — - within the ſame Reco2d in which the Illue 
6 1 ts jopned, upon which the Jurors give their 
B. and not a Uerditt, there they cannot find any thing 
Town of ir © againſt this, which the parties have affirmed, 
nit, admirteth and admitted of Recozd, although it be not 
OH. 6.66, ©; true; Fo2 the Court may give Judgement 
the Jury can- upon a thing confeſſed by the parties, and 
not find no the Jurors are not to be charged with any 


Waſt, for that ſuch thing, but only with things in which the 


Luan the ke. Parties vary. Ib. i. 5. 30. 
cord. : ; : | 
Eſtoppel. So Eſtoppels, which bind the Interest of 
theLand, as the taking ofa Leaſe of a mans 
Cro. I. own Lai, by Deed indented, and the like, 


Th 110. being ſpeNally found by the Jury, the Cours 
＋ 53. ought to judge, accozding to the ſpecial mat- 
ter; foz albeit, Eſtoppels regularly muſt be 

pleaded and relyed upon, by apt coyctuBon, 

and the Zury is ſworn ad veritatem d:cend-. 

ea yet 


Tryals per Paisi 367 
pet when they find veritatem facti, they per- 
ſue well their Oath, and the Court ought to 
adjudge accoꝛding to Law. So may the Ju- 
ry find a Marranty being given in Evidence, 
nl — be not pleaded, becauſe * 
the right, unleſs it be in a Wait of Night, rraev ber 
1 the Miſe is joyned upon the mier right. —5 188 
Inſt: 227. | 


verdicts ought to be ſitch , that the Court Uncertain 
may go clearly to Jndgment thereon, any Verdidts; 
therefoze Verdias finding matter incercainly, 
o/ ambiguouſfly , are inſufficient and void, 
and no Judgment ſhall be given thereupon : 
As if an Executoz plead Plene Adminiſtravir, 
and Iſſue is ſopned thereon , and the Jury 
find that the Defendant hath Gods within 
his hands to be adminiikred , but kind not to 
what value, this is an uncercainty, and 
therekoze an inſufficient Werdid, li. 9. 74. 
I Inſt. 227. 


It is the Office of the Jurors, to ſhem the The Office of 
veritp of the fact, and leave the Judgment fe Jury. 
of the Law to the Court. 'And therefoze up- 
on an Indittment of Murder, quod felonice 
per culſit, &c. Ik rhe Jury find per cuſſit tan- 
tum, pet the Verdict is god, foz ti Judges 
-of the Court are to reſolve upon he ſpecial 
matter, whether it was felonice, and [a 
Murder, 02 not. li. 9. 60. And ik the Court 
adjudge it Putder , then the Jurors in the 
concluſion of their verdi&, find che Felon 

Cee _ guiky 
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- Kuilty of the murther contained in the In- 
3 Riüdneu .. | | 


verdict ſind- A Verdict that finds part of the Iſſue, and 
ing part ofthe finding nothing koꝛ the reſt, is-inſufficient |. 
Iſſue. fo the whole, becauſe they have not tryed 
| the whole JIflte;wherewith they are charged; 
More 405. As if an Jnfo2mation of intrufion,be bzought 
againſt one, fo2 intruding into a Peſluage, 
find 100 Acres ok Land, upon the general 
Iſſue, the Jurp find againſt the Dekendant 
foz the Land, but ſay nothing koz the Poule, 

this is inſuſticient foz the whole. 


Finding more But if the Jury give a Herdict of the whole 
than the Iſſue. fue, and ot moꝛe, &c. That which is moze, 

| is Surpluſage;' aud ſhall not ſtay Judgment: 
95 foꝛ Utile per inut ile non vitiatur, Leon. 1 part. 
- 66-60. 1 part. 130. But neceſſary in- 
1 by Law, the Jury map 


where the ' - Pet in many Caſes , (nay almoſt in all) 
33 ought the Jury onght to find moze than is put in 
co be feinere Adlue, etherwile their Verdict is not god; 
Iſſue. and therefoze they are to aſſeſs Damages 

and Coſt, becanle it is parcel of their 
Chargeg as a Conſequent upon the Iſite, 
"though be not part of the Illue in terminis. 
Ii. 10. 119. 


An Action ol the Cale on Deceit was 
-bzought, foz that he ſold unto the Plaintiff 
n two 
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two Dren; and warranted them to be ſound ; ' 
on not Guilty, the Jury found him Guiley 
as to one, and not Guilty to the other, and 

cod; fo2 that the Action was founded not on 
the Contraa, but the Deceit. 3 Cro. 884. 
Gravenor and Mete. | 


In Debt the Plaintiff declares, that he 
had Judgment againſt Baron and Feme foz 
a Debt of the Wives, dum ſola, &c. that 
they were in Execution, and ſuffered to 
Elcape, the Jury found the Yusband only 
in Execution and Eſcaped , and Judgment 
foz the Plaintiff. Roberts verſus Herbert, 
Hill. 12, Car. 2, C. B. | | 


Do in Treſpaſs acainf two, one comes, —— by 
and pleads Not guilty, and is found guilty. al In- 
In this caſe , the firſt Inqueſt ſhall aſſeſs ** 
damages foz the whole Treſpals, by both 
' Defendants 3 and afterwards, the other 
comes, and pleads Not guilty, and is found 
guiley : The finding of Damages by the 
firſt Jnqueſt, to which he was not party,ſhatl 
bind him; and therefoze if che Damages are 
outragious , and exceſſive , the Defendant Accainr, 
in the laſt Enqueſt 3 hall have 7 Attaint. 


li. 10. 119. 


80 in Zreſpaſs, Quzre chu fregit, ik 
Iſſue be joyned upon 4 Feolfment, and the 
Jury give outragions Damages, An Attaint 
lies; ko; the inguiry of Damages ts conſe 

Cece 2 quent 


379 


Damages by 


the ficſt In- 
queſt. 


Several Pa- 
mazes. 

Vide Devant 
24: 4+ 
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quent and dependant. upon the Aue, and 
parcel of their charge. Ibidem. 


In the rich Repo2t, fo, 5. It was reſol- 
ved, That in Treſpaſs againſt two, where 
one comes and appears, &c. againſt whom 
the Plaintiff declares with a ſimul Cum, &c. 
who pleads and is found guitey, and Damas 
ges aſleſſen by the Enqueſt, and afterwarvs- 
the other comes and pleads, and is found 
guilty ; The Defendant which pleaded laſt, 
ſhall be charged with the Damages taxed by 
the firſt Inqueſt ; foꝛ the Treſpaſs which the 
Plaintiff had made joynt by his Mzit, and 
Count, and done at one time, cannot be ſe⸗ 
vered by the Jurors , if they find the ZTreſe 
pals to be done by all, at one and the ſame 


time as the Plaintiff declared. 


Do in the Treſpaſs againſt divers Deten- 
dants, if they plead not guilty, oz ſeveral 
Pleas, and the Jury find foz the Plaintiff 
in all, the Jurors cannot afleis ſeveral Da⸗ 
mages agatuf the Defendants , becauſe all 

but one Treſpaſs, and made joyut by the 
laintiff , by his Wait and Count. And 


although that one of them was moꝛe mali- 


cious, andi de facto, did moze and greater 


wong thanthe others, yet all came to da 


an unlawful ad, and were of one party ,: ſo 
that the act of one, is the ac of all, of the 
tame party being pꝛeſenk. But in Treſpaſs 
kgainſt two, if che Jurors find one guilty, 

n e Fr oye Jared fuß on 15 
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at one time, and the other at another time, 
there ſeveral Damages may be tate. But 
ifthe Plaintiff bing an Action ok Treſpaſs 
againſt two, and declare upon a ſeveral, Treſ- 
paſs, his Action ſhall abate. And this is the 
diverſtty between the Anding of the Jury, and 
the coufeſſion of the party. - 


And in Treſpaſs, where the Defendants 
plead ſeveral Pleas, all trpable by one Jury, 
and they findgenerally foz che Plaintiſt, the 
Jurors cannot ſever the Damages; if they 
do, their Verdict is vicious a 
But in Treſpaſs againſt two, where one judgment de 
appears, and pleads not guilty to a. Decla⸗ melioribus 
ration againſt him, with a ſimul Cum, &c. 44" 
und after wards the other appears, and pleads 
not guilty to a Declaration againſt him alſo, 
with a fimul Cum, &c. Whereupon two 
Venire fac. iſſue out, and one Iſſue tryed after 
the other, and [everal Damages aſſeſlen: in 
judgment of the Law, the ſeveral Jurics give 
one Verdict, all at ane time, and the Plain⸗ 
tiff hath his Election to have judgment de me- 
lioribus dampnis, by any of the Inqueſts. 
And this ſhall bind all, but fiat F una 
Executio. | 


It is a Paxim, That in every tale where Damages, 
an Inqueſt is taken by the Miſe of the parties, 
by the ſame Inqueſt ſhall damages be tared. 
foz all: And in Mich. 39 H.6. fo. 1. yo an 
De Wt And in en. 33 „Adio 
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| Writ of In- 
quiry. 
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Action of Treſpaſs againſt many, (who 
pleaded in Barr the Zerm.befoze). and one 
of them made default, which was Reco2ded, 
There it is reſolved by all the Court. That 
fo2 laving of à Diſcontinuance, a Mit of 
Enquiry of Damages ſhall be awarded; but 
none ſhall iflue out, becauſe he ſhall be con- 
tributozy to the damages taxed by the Jn- 
queſt , at the Miſe of the parties, if it be 
found foz che Plaintiff; and if it be found 
againſt the Platntiff, then the W2zic of En- 
quiry ſhall iſlue fozth. 


And the Reaſon. wherefoze ns Unit ſhall 


- © - -» tfſue aut at firit, to inquire of vamages un⸗ 
til, &c. is, becauſe that if a Wait ſhould il⸗ 


Damages by 
the firſt In- 
queſt, 


habe 


taint, be 


ſue out, and be executed, this is nothing but 
an Ingueſt of Office, and not at the Miſe 
of the parties , and pet this Inquiry (if it 
might be allowed) ought to ſerve fo2 all the 
damages; Foz inquirp ok damages, ſhall 


not be twice, and the others which have 


pleaded to Inqueſt, if the Iſſue be found 
againft them, ſhall be chargeable to thoſe 
damages which are found by the Inqueſt of 
Office, and ik they be-excefſive , they fhall 
hem although there be no de⸗ 


fault inhem ; koꝛ they cannot have an At- 
auſe it is but an Inqueſt of Office. 

But in Treſpaſs again two, who plead' 

not guilty,6c.teveralſy;and ſeveral Venire fac. 

awarded. The Inqueſt which firſt paſles, — 

8 aſlelg 
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- aſſeſs damages foz all, and the ſecond Inqueſt 

. ought not to aſſels damages at all, but that 
Defendant ſhall be contribito2y tothe dama- 
ges aſſeſſed by the firſt Jury, notwithſfand- 

ing he is not party to it; yet if theſe dama- 
ges be exceſſive,- he ſhall have an Attaint, 
(becauſe though he is a ſtranger to the Iſſue, 

pet in Law, he is pꝛivy in Charge.) And ſo 

no damage oz miſchief can accrue to him in 
this Cale. 


Now let us tte, when ſomething is left Verdi&, when 
out of the Uerdick which the Jury ought to 72 . 
| have inquired of, whether it may be ſupplied 0g jy 
by matter ex poſt facto; and how: And fo: 
this, know, that if damages be left out of a vide hic. 
Verdict, this omillion cannot be ſupplied, cap. 6. 

by Wait of Inquirp of damages: koz this 

would p2event the Defendant of his Remes 

dyby Atcaine, which would be very miſchie- 

vous; fo2 then ſuch omiſſion might be on 

purpoſe, to depzive the Plaintiſt of his At- 

taint, li. 10, 119. 


And the Rule is, That when the. Court 
ex officio, ought to inquire of any thing, up⸗ 
on which no Attaint lies, There the omiſ- 
ſion of this, may be ſupplyed by & Mit of 
Inquiry of damages; as in a Quay/ impedir, 
ik the Jury omtc to enquire of thele 4 things, 
that is to ſay, de plenitudine, ex cujus pre- 
ſentatione; ſi tempus ſemeſtre tranſierit, and 


the value ok the Church per annum, * 
| tte 
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Verdict ſeta- 
ſide, becauſe 
the damages 
not well af- 
ſeſſed. 


Releaſe Da- 
mages. 


Verdict ſet 
aſide in part. 


For inſuffici- 
ency in the 
Declaration. 
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the Plaintfff may have a Miit to inquire of 
theſe points. Dyer 241. 260. becaule of theſe 


"no Attaint lies, as it is holden in 11 H. 4. 


80. becayſe that as to theſe, the Inqueſt is 
but of Office. But in all cales, where any 
point is omitted; whereof on Attaint lyeth, 
there this ſhall not be ſitpplyeb by Mit of 
Inquiry, upon which no Attaint Iyeth. And 


the rekoꝛe in Detinue, ik the Jury find Dama⸗ 


ges and Coſt, and no value, as they ought, 
this ſhall not be ſupplyed by Wit ol Inquiry 


of damages, foz the Reaſon atozeſald. Ib. Ec 
ſic in ſimilibus. | | 


But how then? What, ſhall the Plaintiff 
[ole the benefit of his Werdict , betcaule the 
Jury aſleffed no damages, (oz did infuffici- 
ently aſſels them)? Certes in ſuch Caſes 
where damages only are to be recovered, he 
mult loole the whole benefit of his Verdict; 
but where any thing elſe is to be recovered, 
beſides damages, as in Debt, Ejectment, &c. 
he may releale his damages, aud have Judg- 
ment upon his Verdict as to the reſt, And 
ſo where damages ark ts be recovered, if part 
of them are aſlefled infufficiently , and parc 
well, he may have Judgment koꝛ thoſe dama⸗ 
ges wellfJaſleſſed. And oftentimes the in- 
ſufficien& ok the Declaration ſhall ſet afide 
the Verdict 5 as if an Actien upon the Caſe 
be bzotight upon two pꝛomiles, and one of 
them be inſufficiencly laid, and the Verdict 
give intire damages; this is naught — 7 
g wyste⸗ 


— N e Rel 


BE NPY 


S — 29 erg > I 


who pleads plens, 8c: and it's fot 
him, and the Jury give no damages, that 
can't be atded by UUzit of Anquiry. Burton 
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whole; But if the Damages had been ſeve- 
tally aſſeſſe upon the ſeveral pzomiſes.chen 
the Verdict as tothe pꝛomiſe well laid, ould 
have two. 1297 


In the tith Kepoit; fo. 56, March brought 


375 


4 Wiaic- of Annuicy againſt Beacham ö ; 


and: the parties dilcended to iſſue, whic 

was tryed foz the Plaintiff, and the Arrera⸗ 
ges fotind, &c. But the Juroꝛs did not aſ- 
ſeſs any damages. 92 Coſt; which Uerdic 
was inſuffittent, - and could nat be ſupplyed 
by W1it of Inquiry of damages.: wherefoze 
the Plaintiff releaſed his damages, and colts, 


* 


and upon this had Judgment: 2 which 


the Defendant bzought a Mit ot Error, and 
alligned the Erroꝛ afozeſaid, ſeil. the inſuf- 
ficiencp of the Uerdic 3 ſed judicium affirma- 
tur, becauſe the Plaintiff had releaſed his 


damages and colts; which is foz the benefit 


of the Defendant. 


* In Detinue of Charters; dz non detinet, 


Uerdict fo; the Plaintiff, and Damages, but 
the Jury did not find che value ok the Deds, 
aud a Wait of Inquiry was awarded to that 
purpoſe and returned, and ruled god; and 
by Twiſden Juſt; Debt againſt Trecutoz 
againſt 


verſus Robinſon. Paſch. 17 Car. 2. B. R. 


DSD In 


Releaſe of da- 


mages where 
none were aſ⸗ 
ſeſſed. | 
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Releaſe of da- In Dyer 23 Flle. 365. y. In a Mi 
they were not Of Ehecktoßk agel tente & herredis ; the 
wellafleled. Juross aſteffed damages lutirely which was 
tnſufficient ; foz it lap not foz the Meir, pet 
the Plaintiſt releaſed his damages, and had 
Judgment fo2 che Land: And Note, that in- 


ſuffictetit aſſeſsment of damages, and no aſſeſ- 
c ORIG i! 1 


«4 - . z 
, re Wis * G 0 
Ens 21,7105 03 e et 


* 


Damages and The Jury düght to aſſeſs no moze dama⸗ 
* Coſts, ges pro in Ala ata; than che Plaintiff de- 
clares fo?% Bu they may aſſeſs ſo much, 
and moztobet give colt, which is called Ex- 
penſæ litis; thRigh/in the pꝛoper and gene- 
ral ſignifſcation. Damprum, alſo compꝛe⸗ 
hends Costs ol Suit, as the Entry reciting 
both damages and coſts, well affirms, ſcil. 
Quæ dampna-intoto ſe attinguat cum, &c. 


More damages But if the Jury do allels moꝛe damages 


than the Plain- then the Plaintiff declares foz, the Plaintiff 


— declares may remit the overplus,and p2ap Judgment 
fo2 the reſſdue;as'fn the cothRepozr,fol. 115. 
in Treſpaſs che Plaintiff declared ad damp- 
num, &c. 40 J. at- the tryal the Jury afleſ- 
fed damages decaſſone tranſgreilionis pr dict. 

ad 49 er tocts of Dutt 20s. upon which 


 Uerdicth the Plaintiff at the day in Bank, re- 

mitted A. parcel ok che ſaid 491. aſſefſzd 

Damages re- fo2 damages, and pꝛaped Judgement fo 40 1. 
mitte. (to which damage he had counted) with in⸗ 
creaſe of coſts of. ſuit, and had 9 1. de Incre- 

mento, added by the Court, which in all 

amounted 
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amdunred to 5d l. and had his Judgment as⸗ 

toßoingly ꝛvupem which, a Wait of Crroz 

was bꝛought, and ethe Judgment affirmed. 

17h nu,’ 011 Nun 3571: 77 ur 
Foz as. in real Actions:the Demandant 

Gall not count to Damages, & c., becaule 

itis incertain to what ſum cha damages will 

amount, Spzteabow he istaretopver damages 

pendant le briefe lla in the tale o Colts, he 

ſhall'recoverrfsithe:evpences depending the 

ſuic, which bring uncertain, cannot be com- 

piehended in che Count; betauſe the Count 
extends to qamages paſt, aud uot to expences ; 
of Suit. Foz in perſonal Actions; he counts Damages in 

to damages, becauſe he ſhall recover dama- — 

ges only fax the: wzong done, -befoze the : 

WMzit brought, and ſhall not rerover-dama- 

ges koz auy thing, pendant: lo briefe. But 

in real Actions, the Demandant never counts 

to damages, becauſe he is to recover dama⸗ 

ges alſo, pendant le briefe, mhich are ins 

certain. 


The Jury may ik they will, allels the da- Damages and 

mages and calts: intirely together, without Coſts intireiy 

making any. diſtincion, 18 E. 4. 23. But allied. 

then they muſt not aſſeſs moze Jon and 
9 


colts, than the damages are z which the 
Plaintiff counts to; foz if t do, the 
Plainciff ſhall recover only ſo much as he 
hath declared foz, without any increafe of 
colt, becauſe the Court cannot diſtinguiſh 
how much thep intended foz coſt, and how 
Much foz damages. Dod 2 As 


> — - 
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verdid a a- 


mended by 


the Notes. 


à Wijit of Treſpaſs, | N 


1 the incer 
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As in 1 JH. . U. 174 Danel bꝛonght 
to his da⸗ 
m_ 20 marks che Defendant Pleaded; nut 
fs of Tl and the HA taxed the damages and 
fjoimttp: to 22 marks, and the 

9 — be god foꝛz 20 marks, and 
His 2 bet aue it dath not ap» 
pear how mur was intenen foy damages, 
and how muh koꝛ coſts o that there may 
be moze damages than the Pheimiff detlaren 
fo2, oz lets; and ſd the \Epure knows not 
how to increaſe the coſt ; wherefoze he shall 
have Judgatent dus r 20 hor a 110 5 


1 


n Ha 57 ee 25; 
Whereia rpertat x Werdie i is not encred: ac- 
coninix to che Notes, the Reeozd may be 
amended, any made agre with the Notes 
at any time, though it ve 3, U 48c Terms 
after it'ts' ou. Kb. 423001 lib. + qr Oro, 


I part. 145. 


In the Caſe of Turnor and Thalgat,Mich 
1658. B. Re It mas ſaid per Cur That fpe- 
tial Uerdict® may be amended by the Notes, 
but the Nates'cannot be amended oz inlarg- 
ed by 15 Averment oz Affidavit ; fm that 


were co fÞdx-Uerdict by the Court. Yet in 


that Cale where the Notes were, that the 


Judgment, Sc. was vacated pro ut per Rule, 
the Uerdig was amenved, vacated per Car' 
pro ut per Rule ; 5 {oz lo | b implied in the 


Notes, | 
os 


. 
— 2 r ; 
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Uerdic> amended by the N n of RI 

9 heads 1 * n ought | 

N r 72 341 


It the matter, — RR of che Iſtue "RR, 
be found , it is ſufficient fo2 pꝛecile fo2zms Hob. 54. 
A t̊cte net required br a in fpeciahWerpice, 

(which are the finding ol Rap- men) a5. in 

Plespinge. which: art m . by men learned _ 

in the Law; and therefoze: 1 ndment in 

many Tales (al halpa peril erdin, as 
mah, as a" 1 nA „Arbitrament, &c. 

iberekene he makes a. 77 — 

, t ta do it by E ſeript ; but Ber 

: Snde generally that A. was K FO to B. 

all neteſlury incidents are found py this ; and 


upon the matter they nd; that he Was made 
Deputy by Died, hecaule it doch ta tamounc. 
lib. 9. 57. Andin the 5th-Repozt, .Goodalc's 
Caſe: It was peſolpen, That all matters 


in a ſpecial Mervia, ſhall be intended, and 
ſupplyed, but only that which t b beter 
ehe Conſiveration of the Court. 


Anall Caſes where the Jury fav te mats Ill concluſion; 
tex committedto-their charge, at large, and 
ober moze conclude agaiuſt Law, t e Uerdict 
is god, and the concluſion ill. li. 4 42. and More 105. 
the Judges ok the Law will give Hudgment 269. 
upon the ſpecial matter accoꝛding to che Law, 
| Without having regard to the concluſion of! the 
| Jurp, who ought not to take upon them 
Judgment of the Law. li. II, 10. 'Vide De- 
vant. Where 


SY 


10 ot + tat! 


and the Uervic is 4s 8 ” 5 
ration, cu aliquibus averiis, t ere t e Uer- 

250 | . 181 Patte gz. 307 3 

| | po boy 1 - Oxy a 20 


GI 


Quoad Reſi- 
aum, incer- Jury guilty 
rain, bf foil Cotes of b en * rhe eſtis 


mation, 2000 Atres of Paſtare, it is inter- 
tain, and'dqth not appea® bf how mu chey 
acquit him; And then; when they find quoxd 
 reſiduum tur ſpecial mattes, (eiticertatu 
- what tha due is, ſo there cannot be any 
OT. 6-1 Jubgment l 3 and of that Opinion was 
all the N whereſo2ecthey awarded a 
Venire fap fas de novo, to . Eu 
2 part. 166. 


; Eje&tior arne ol 30 Artes of Land in Db. 

and 8. The Defendant was found guilty of 

Dad Reſts 10 Acres; any Quoad Neſiduum not guilty ; 
aum. zun it was moved in arreft of 1 
t 
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Chat it is untertan in which af the Mills 
this Land lay; and therefoze no Jupgment 
mn be given 2 ſed non allogatun, aud it was 
| 2adjudged fo the Plaintiff 5 fen che Sheriff 
-Hall take his Anfozmation from che party, faz 
what ten Aeves: the WUerdict was. Cag, p laſt 
parts 465. diverſitas. pparet, 5? 7 24 


Where the Jury find Circumſtances upon Circumſtan= 
an Evidence given to incite, them to find =: 
fraud tc. pet the lame is not luſticient mat⸗ 
ter upon which the Coyrt can judge the lame 
to be fraud; &c. Brownlow:2,: part. 197. 
Pet in many Cales, the Jury may find Cir- 
| cumſtances and p2zeſumptions , upon which 
the Court ought to judge: As to ſind that 
the Pusband delivered Gods deviſed by the 
Wife; Upon this, the Court adjudged that More 192. 
the Husband aſlented to che devile at firſt, 
NK. 221 773118 mT. | | 
3UWhere a Verdict is certainly given at the Poſtea amend- 
Tal, and ungertainly returned by the ed, how. 
Clerk of the Allizes, &c. The Pollea map 
he amended; upon the Judges certifping the 
truth how the Uerdict was given. Cro, x. 
part. 33 8. 18 44 e 


In manp Caſes a Uerdict may 1 ake an ill xp Plea, mace 
Plea oz Jflue god. As in au Action fo? good by ver- 
| woꝛds, Thou walt p:rjured , and haſt much dict. 
| to anſwer ſor it before God; Exception after 
Uerdict faz the Plaintif, in arreſt af Judg- 
ment: Foz that it is not laid in the Decla⸗ 
ration, 


8 


omplli north, "DO any one, accoding to 
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ration, that he lpuke che words in atiditu 


the Aua kom: ſed non alotatur fo being 
found by the Morvic that he ſpake them, ic 
is not material, althouſth he doch not lap, in 
audĩtu plufimorum; whereupon it was ad⸗ 


fudged fo; the Plaintfff.Croi'r. part. 159. 


Dir Exo. lat part. 116. Where the Barr 
was ill; becaule no place of payment was 
allendged; pet the payment being found: by 
Verdict, it was adjudged well enough; foz a 
payment in one place; is a payment in all 


5 — 


places | 
Tretpalsby Baron and feme de claulo ſra- 


 Qto, ok the Barons. And koz the battery of 


the ferne; ad dampnum ipſorum, the Defen- 
dant, Quoad the Clauſum fregit , pleaded 
Not guihy, Quoad the Battery juſtifies. And 
koꝛ the firſt Iſſue, it was found for the De- 
kendant: And foꝛ the ſecond, fo2 the Plain- 
tiff, and now moved in arreſt of Judgment, 


that the Declaration is not good, becauſe the 


Baron fopns' the feme with him in Treſpaſs 
de clauſo fracto of the Barons, which sught 
not to be; But fo2 the Battery of the feme; 


they maß ſopn, whereto all the Court a- 


creed; Budic was moved, That in regard it 
was found againſt the Plaintiffs fox this Il⸗ 
ſue, in which they ought not to jopn, and 


the Defendant is thereof acquitted, and the 


Ifte- is found againft the Defendaut,. fo? 


that 


JJ ²¹ A 
20 


A - ere 
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that part wherein they ought to ſoyn: This 

verdict hach diſcharged the Declaration foz 

that part which is ill, and is good fo2 the re- 

ffone, As in 9 E. 4.51. Treipais by Baron 

and Feme, foz the Battery of both: The De 

fendant pleaded Not guilty, and found guiltp, 

and damages aſleſſed foz the Battery of the 

Baron, by its ſelf, and foz the Battery of 

the Feme by its ſelf, and Judgment was gi⸗ 

ven foz the damages foz the bat.erp of the 

feme, and the Writ abated fo2 the reſidue, 

(And of that Opinion was Lea, Chief Juſtice, 

and Doderidge al. contra.) And the ſame 

Law I concetve , if the Jury had found the 
Defendant Not guilty of the battery to the palner's Re- 
Pusband , but guilty to the Wife, Cro. 2. ports, 338. 


part. 655. 


Rochel and his Wife , bꝛought an Action 
of Treſpaſs and Aſſault in the Exchequer, Roche! and his 
Hill. 1659. againſt Steel, and others, who Wife againſt 
pleaded Not guilty, and the Verdict found _ 
Steel guilty of the Battery to the Wife; but 
found nothing concerning the Husband. 
Wherefoze Judgment was ſtapd; but the 
Barons held, That if the Jurp had found the 
Defendants not guiltp, as to the Yusband, 
then the Uerdict had helped the Deczaration, 
and the Plainciff ſhould have had Adgment 
fo; on Damages, foz the Battery of the 
Wike. 


The Jurp map find any thing that may be or what a ver 


> „ 


wy $ & given dict may De. 


2 — — IE x4 
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n r * 
92 


394 


Tryals per Pais. 
given in Evidence to them, as Recozds,. ei- 


Plo. Com 411. ther Patent, Statute oz Judgment. Things 


Incidents. 


How conſtru- 
ed. 


Outlaw. 


Contents of a 
Deed. 


Common, 


done in another County, 02 Country, fo 
which lee Evidence befoze. Hob. 227, And 
of thoſe things they ought to have Conu- 
ſance, they are to have Conulance alſo, of 
all Incidents, and dependants thereupon ; 
fo2 an Incident is a thing neceſſarily depend⸗ 
ing upon ansther. Co. Littleton 227, b. 


Ik the Uerdic may by any ways be con- 
ſtrued god, a conſtruction to deſtroy it, ought 
not to be made. 


Ik one of the Jury be Outlawed when the 
Uerdict is found, the Uerdic is not god, but 
map be reverſed by Erroz. 


Jn a ſpecial Uerdic the caſe in Fact muit 
be found clear to a Common intent without 
Cquivocation. Vaughan's Reports 78. 


If the Jury collect the Contents of a 
Deed, aud alſo find the Deed in hæc verba, 


the Court is not to Judge upon their Colle- 


con, but upon the Deep it ſelf. The Jury 
map find the Contents of a Deed oz Mill 


pꝛoved \ Witneſſes, Ibidem, 


Treſpaſs foz diſturbing him of his Com- 
mon belonging to 100 Acres. and the Jurp 
find Common foz 50. this is foz the Plain- 


tiff; otherwiſe upon an Avoury, oz Quod 
permittat, 
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permittat, which are founded upon the right, 


but the Treſpaſs is foz Damages. Palmcr's 


Rep. 289. 


Ik the matter and ſubſtance of the Illue The Verdi 
be found, it is ſufficient, though it be againſt 9 
the Letter of the Iſſue. As in the firſt, In- the Ifſuc. ſo che 
ſtitutes, ſo. 114. b. A Modus decimandi was ſubſtance is 
alledged by pꝛeſcription, time out of mind, found. 
foz Tythes of Lambs: And thereupon Illue 
foyned, And; the Jurp found, that befoze 
twenty years then laſt paſt, there was ſuch 
a p2eſcription, and that fo2 theſe twenty Preſcription. 
pears, he had payd Tythe Lamb in ſpecie. 

And it was objected fiſt, That the Iſſue was 
found againſt the Plaiotiff, foz that the pꝛe⸗ 
ſcription was general fo all the time of the 
pꝛelcription, and 20 years fail thereof. 
2. That the party by payment of Tythes 
in ſpecie , had waved the pzeſcriptton , oz 
cuſtom. But it was adjudged fo2 the Plain- 
tiff; ko; albeir, the modus decimandi had not 
been paid by the ſpace of twenty pears, yet the 
pꝛelcription being found, the ſubſtance ok th 
Iſſue is found fo; the Plaintiff, : 


In Alhbiſe of Darrein Preſentment, if the Avoydance. 
Plaintiff alledge the avoydance of He Church 
by pꝛivation, and the Jury find che vopdance 
by death, the Plaintiff ſhall have Judgment; 
foz the manner of voydance is not the title of 
the Plaintiff, but the voydance is the matter. 
1 Inſtit. 28 2. | 1 
Eee 2 It 
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Ik a Gardein of an Yoſytical.bzing an Aſ- 

Deprivation, (iſe againſt the ©2dinary , he pleadeth that 
in his Uiſitatton he dep2ived him as M2dina- 

ry, whereupon Ifſue is taken, and it is found 

that he depzived him as Patron, the ©2di- 

nary ſhall have judgment, koz the depzivation 

is the ſubſtance of the matter. Ib. 


The Leſſee Covenants with the Leſſoz, 
not to cut down any Tres, &c. and binds 
himlelk in g Bond ok 40 pounds, fo2 the per- 
kozmance of Covenants, The Leflee cut 

Breach of 20 down 10 Tres, the Leflo2 bzingeth an A⸗ 
Jong cur tion of Deht upon the Bond, and alligneth 
own bor 10. a beach, that the Weller cut down 20 Trees + 


whereupon Iſſue is foyned, and the Jury find 


that the Lellck cut down ten: Judgment ſhall 

be given foꝛ the Plaintiff, fo; ſufficient matter 
of Iſſue is found foz the Plaintiff, to fozfeit 
the Bond. Ib. | | 


And this Rule holds fn Criminal Cauſes 

Fo if A. be appealed , oz indicked of Mur⸗ 

der, viz. that he of malice pzepenſed killed ]. 

A.pleadeth that he is not guilty Modo & for- 

Tndi&ment of ma, yet the Jury map find the Defendant 

Murder, and guilty of Pan-flaughter without malice p2e- 

. _ penſed, becauſe the killing of J. is the mat- 

antjaugnter. ter, and nalice pꝛepenled is but a Circum⸗ 
tance, Plo. Com. 101. 


Modo & forma. And generally where modo & forma, ate 


not of the ſubſtance of the Illue, but woꝛds of 
fozm 3 


—— — — 


P 
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fozm there it ſufficeth, though the Uerdict 
doth not find the pꝛecile Illue. 


As if a man bing a zit of Entrp in 
ciſu proviſo, of the Alienation made by the 
Tenant in Dower to his diſinheritance, and 
counteth of the Alienation made in Fee, and 
the Tenant ſaith, that he did not Alien tn 
Manner, as the Demandant hath declared, Alienation. 
and upon this thep are at Iſſue, and it ts 
found by Werdic, that the Tenant aliened 
in tail, oz fo term ok another mans life. 
The Demandant ſhall recover, pet the Alie⸗ 
nation was not in manner as the Demandant 
hath declared, Littleton, Sect. 483. 


= == FP DESDE „ 
ee 8 7 25 


Allo if there be Lozd, and Tenant, and 
the Tenant hold of the Loꝛd by fealty only, 
and the Lozd diſtrain the Tenant koz Rent, 
and the Tenant bzingeth a Witt of Trel- 
paſs againſt his Ldzd , foz his Cattel ſo ta- 7*<Þ46 by 
ken, and the Lozd plead that the Tenant ,z4ing che 
holds of him by fealty andcercain Rent, and Lord, 
foz that Rent behind he came to diftrain, 8c. 
And demand Judgment of the Wie bꝛought 
againſt him Quare vi & armis, &c. And the 
other ſaith, That he doth not hold of him, in 
manner as he ſuppoſed ; and upon this, they 
are at Iſſue. And it is found by Ugſdic, that 
he holdeth of him by kealty only, in this caſe 
the Wit ſhall abate, and pet he doth not 
hold of him, in manner as the Lo2d hath 
laid; Foz the matter of the Iſſue is, m_ 
ther 
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ther the Tenant holdeth ok him oz no; koz if 
he holdeth of him, although that the Loꝛd 
diſtrain, the Tenant ko other ſervices which 
he ought not to have, pet ſuch Miit of 
Treſpaſs, Quare vi & armis, &c. doth not 


Iye againſt the Lozd, but ſhall abate. Lictle- 
ton, Sect. 485. 


The Verdit Allo in a Wait of Treſpaſs foy Battery, 

may find the qq fo; Goods carried away, if the Defendant 

—_— plead not guilty, in manner as the Plaintiff 

Treſpaſsat a- ſuppoſe, and it is found that the Defendant 

notherday or is gttilty in another Town, oz at another 

place. day, then the Plaintiff ſuppoſe, pet he ſhall 
recover. 


Conſpiracy. So the Jury may find the Conſpiracy at 
another day, fo2 the day is but fozm, 


Battery. In Lattery if the Defendant juſtifie at 
another day with a Zraverſe Devant & apres, 
he may be found guilty at another day. 


Son aſſault De- If the Defendant by this Plea agree with 

meſn. the Plaintiff in the day, year, and place, and 
the Plaintiff reply, De ſon tort demeſn fans 
ties cauſe, and the Defendant pꝛove an Al⸗ 
ſault bygthe Plaintiff, the Plaintiff ſhall 
not givedin Evidence a Battery at ano- 
ther day. Rolls, tit. Tryal. 687. Vide de- 
vant, cap. 11. 


And ſo in many other caſes 1 
Cl, 
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ſcil. in manner as the Demandant or the | 
Plaintiff hath ſuppoſed , do not make any 


matter of ſubſtance of the Iſſue. Littleton. 
S.& 485. | 


And *tis a Rule, That where the Iſſue ta- dogs forma, 
ken, goeth to the point of the Mzit oz Action, _ words of 
there Modo & forma are but wo2ds of fozm, 
as in the caſes afozeſaid. 


But when a Collateral point in pleading When of ſub- 
is traverſed, as ik a Feoffment be alledged . — 
by two, and this is traverſed Modo & forma; the Verdicb. 
And it is found the Feoffment of one, there r 
Modo & forma, is material; So ik a Feoff- So in non af- 
ment be pleaded by Deed, and it is traverſed — 
Abſque hoc quod feoffavit, Modo & forma, 3 af. 
upon this Collateral illue, Modo & forma ſumpſit, there 
are ſo eſſential, as the Jury cannot find #7940 & forma, 


, 7 : were not ma- 


ton, 282. when the A- 
| ction is upon 
But here is a diverſity to be oblerved, That # Collateral 
albeit the Iſſue be upon a Collateral point, promiſe. 
pet if by the finding of part of the Iſſue, it 


ſhall appear to the Court, that no ſuch A⸗ 


ion lyeth foz the Plaintiff, no mote than if 
the whole had ben found, there Modo & for- Treſpaſs Qua- 
ma, are but wozds of fozm, as in the afoze- re vi & armis, 
ſaid caſe of the Lozd and Tenam, it plainly _ = _ 
appears; foz it was all one, whether the diftraining his 
Tenant held by fealty onlp, oz by fealty Tenant, wich- 
and Rent, becauſe if either was true, the Te⸗ out cauſe. 

| nant 
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nant could have no Tretpas, Quare vi & 
armis, againſt the Lozd in that caſe, by the 
Statute of Marlbridge. cap. 3. vide hic 
Devant. 


ury cannot After the verdict recozded, the Jury cau- 
ary from not vary from it, but befoze it is recoꝛded, 
their Verdict, they may vary from the firlt offer of their 
when It is re- Verdict. And that verdict which is recozded 


i 198 ſhall ſtand. 1 Inſt. 227, Plo. Com, 212. 


* There is alls a Verdict given in open 

: ourt , and a p2ivy Verdict given out of 

3 Court befoze any of the Judges of the Court, 

dict. fo called, becauſe it ought to be kept ſecret, 
and pꝛivy from each of the parties, befo2e it 
be affirmed in Court. 


The Jury may Betcauſe the Jury may vary from their 
vary from a ” ntivate Verdict, as if that find foz the Plain- 
private Ver- tiff, the open Verdict may be fo2 the Defen- 
dict. dant, and this ſhall stand, and the private 
verdict ſhall not be deemed a Verdict; foz 
the Jury are charged openly in Court, and 
in Court their Verdict ought to be received, 
and this which they p2onounce openly in 

Court, ſhall be adjudged their Verdict, 


And although it is uſual to take the 
Verdict ſecretly, when the Jurors are 
— yet this is not of neceſſity of Law, 
but of courteſte ok Law koz the eale ok 


the Jurors, and in this caſe , their ſaying 
ſhall 


> rr 


„ 9 
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ſhall not be their Verdict, till it is open- 
iy pronounced in the Court; foz when 
they come in the Court, the Plaintiff ſhall be 
demanded, and then may be non-ſuited : Bur 


UE 


when they give thei? Verdict fectetly, the 


Plaintiff is ndt demandable, noz- can be then 


non⸗kuited, but he map bs noti-ſuired; when | 
the Verdict of right ought to be rendzed. Er- 


po, the fonck is in the giving ok the Verdict 
in the Coutt, auv not elſewhere. wo 


notinte their Verdict, thep may change it, 
if they be miſtaken, oz it be not full in Law; 
v2 fo; ſome bother reaſonable cauſe immedi⸗ 
ately perceived. Therekoze ik they map va⸗ 
ry, and contradick their firſt Verdict given in 
open Court. A fortiori upon better adviſe- 
ment, they may do ſo when cheir firſt Verdick 
was given out of Court, und they not dif- 


charged; foz they be in the Cuſtody of the 


Kally, till they be viſcharged in Court. Pio. 


Com. 211. More 33. TiN 


The Jury having once given their Verdict, 


And alſo in the Court it ſelf, if they p20- Bro. tit. ver- 
dict. 12. 


ury ſhall gives 


although ic be imperfect ſhall never be [won bar one Ver- 
again upon the ſame Iflhe: (unleſs it be in S | 
caſe of Aſfiſe, when the party is to recover e 
by view ot the Jurors). But there muſt be 

a Venire facias de novo. Cro. 2. PArt- 2 10 


Ik a verdickt be god in part, anv naught verdig good 


fn another part, it ſhall ſtand in part, and n in part. 
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nel Inqueſt ſhall be fo; the reſk. Bro. tir, 
Verdict. 9. 


What permit-  Fo2 the Juries direction in their Verdict, 
ted in Plead- greater liberty is permitted in pleaving a 
ing for the Ju- matter doubtful; in Laws fo, a Traverſe 
In their Ver. (fog this Reaſon) may be omitted. As in 
dict. debt againſt an Trecuto2 , It is a god plea 
to ſay , Adminiſtration was committed to 
him, and therefoze he ſhould be named Ad- 
miniſtrator, and not Executo2, without tra- 
verſing that he is not Crecutoz 3 foz the lap⸗ 
people know no difference, between one ad- 
miniſtrating as Erecutoz, and one admini- 
ſtrating as Adminiſtratoz, 9 E. 4. 33. 


Foz this Reaſon likewiſe , the ſpecial 
matter map be pleaved together with the ge- 
neral Iſſue, &. Ag that the Obligation put 
in ſuit, was ſealed by him, and delivered to 

A Special non A. to kep till certain Jnpentures were made 
eft fafum. between the Plaintiff and him; befoze which 
Indentures made, the Plaintiff tok the Ob⸗ 

ligation out of the poſſeflion of A. fo is not 

his Deed. This is god, and pet by this ge- 

Where the Il neral concluſton, the matter pꝛecedent ſhall 
ſuc upon2 co not be waved, foz-it were perillous to put the 


15 cryed ing ſpecial mgrter in the mouth of Lay-people. 
foreign Coun- 9 H. 6. 385 
ty, Hundred, 


Er. where the Damages. “ In Treſpaſs,if a Releaſe be 
> na 40 _ pleaded in a Fozeign County,and cryed there 
be tryed, ko the Plaintiff, there alſo . 

| aſſeſſed 


found, unleſs Sub pede ſigilli. 26 Af, 2. 
F ff 2 be 9 
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aſſeſſed by the ſame Jury. Fo2 where the 21 Af 14. 
pꝛincipal is tryed, there alſo ſhall the Acceſſa- 
ry and incidents be inquired ok. J need ule 


no other inſtances to illuſtrate this, than the 


caſe aboveſaid. 


They may find a Condition to defeat a What things 
Freehold of Land, although it be not pleaded z fue Jury may 
but of things in grant, they muſt alſo find * 
the Ded of the Condition. 


Upon Traverſe of aLeaſe Modo & forma, 
the Jury may find a Leaſe of another date, e © forma. | 


although the date be miſtaken in the Plead⸗ 
ing, but not a Leaſe made by another, than 


from whom was pleaded 3 foz this is out of 
the iſſue in matter and fozm, 


| An an Aſſife ok Rent , the Jury may find Rent. 
that the Kent was granted with an Atturn⸗ 
ment, although no ſpecialty be ſhewed. 


A Fine 02 Recovery may be found by the Matter of Re- 
Jury, without ſhewing of it under Deal. cord. 
The Jury cannot find againſt what is admit- 
ted by the Reco2d. 1 


They map find a Divoꝛce, which is a Re- Divorce. 
coꝛd in the Spiritual Court, hut not by our 
Law. 

Attainder of Felony not pleaded cannot be Attainder. 


The 
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Dower, 


Waſt. 


Award. 


to perkozm an Award, and 
Plead Nullum fecit Aubitriuft 

- tiff reply, fecit Arbitrium, and ſets it foꝛth, 
and the Defendant” ref In Na 


Che Jurp is not do inquire bf this whit 
is pune bo by the parties. C 


Ads in Dower, if the Tenänt * he has 
been always ready to render Dower; and the 


iſlſue he if, the Yusband dyed ſeiſed, the Ju- 


ry is not to inquire, If nk ate was bowa- 


able. 3. foz this is conf 


If the Dekendänt doth ndt beth the 


Waſt, buy: Pleads. YO matter, ſcilicet 


nul tiel vil ry is not to in⸗ 


| lou, &c, the 
guire of the Wa OLA vamages although 


[1 
© 


no 
Bear 


: 


endant 


© 4 
ona Bond, . ws nditton 
ndthe Plats 


ul tiel award, the 
Jury cannot find anp matter dehors, — make 
the Award void in Law; which voth not 18 


pear within the 0 pleaded. As. that 


d 7 0 dilt arge the 


the releaſe e 
Bond ol the Submiſſion , fo2 nothing is in 


\ſſue, but whether ſuch an Award was made 
in fait as is alledged, neither could this 
matter be a by any-Rejoynder ; fo 
it would have n'a departure, from the 

Plea, ande Jury” cannot find that which 
would have been a departure, becauſe dirt of 


Their iſſue, But in this Caſe, if the Delen⸗ 


ant wand haue tak Adpantagt aſe ok it, be 
cußht to habe Pleabed all Wer = bis 
"att, 


Tendant lap, 
Tered ; and *rwas read as an Acquittance, ven lettered 
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Barr, and not have lily Nalluth fecit Arbi- 
trum; kor tis a departnre in the Reſoynver 
to arknawledge an Award which was _ 
in the Plea. 


In Debt fo: 20 8. and 5 the Iſſue be, ſolbit How the Jury 
ad diem, and the Uerdict be quod debet the — = — 
20 S. this is not cd; betaule it is not direck aud ar a 


but by Argument. be intended. 


In Debt g = an Dbligation, if the De- 
hat he is a Lay-man not let⸗ 


Et iſſint nient ſon fait, if the Jury find he 
knew. what he did, and that it was a Bond, 
and he Was willing to be bound, this is no 
god Aerdict, becauſe they ought preciſely to 
find if it was pas Deed oz not. 


#F © >x05 


is! Aae to beth: 155 the lives of two, if 
he which dye leiled, 8c. ought by Cuſtom to Cuſtom. 


pap a Yeriot.o2 not, and the Jury find that 


there was never any ſuch Eſtate granted 
in the anno? 3 this is not god fox the rea- 
fons ifoeſaid. 


Do if the Iſſue be, if by Cuſtom an Eſtate 


taple may be grönted and the Lur: fad, that 
it may be granted in Fer which is greater, 


„„ @_ $4, 


pet ts not god. 


J Treſpaſs foz taking and cutting his Treſpaly 
Leather, 


395 


Battery. a 


Rienc per De- 
ſcent. 


Incertain. 


Ejectment. 


Verdict Spe- 
cial. 
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Leather , if the. Defeupant. juftifie as 
eng r and cut it ko: the better ſearch 
More Jcrutatorum,,. without any other da- 
mage; and the Plaintiff reply , De injuria 
ſua propria Abſq; hoc, that he cut it, More 
ſcrutatoram, upon which. Traverſe, iſſue is 
joyned, and the Jury find chat the Defendanc 
cut it as the Plaintiff has alledged; this is 
no god Uerdict, becauſs tis not any anſwer 
to the illue, but by Argument. 


Jn Trefpaſs and Battery i in A. to find 
not guilty in A. is not god; fo it onght to 
be generally not pulley, 


Upon this Plea, if the Plaintiff reply 
that he hath divers Lands in D. per deſcent, 
and the Jury find he had divers Lands by de- 
ſcent, this is god, without finding what, ko *tis 
not material, in regard upon this falſe Plea 


a general Judgment, is to be without having 
reſpect to the Aſſets. 


Df 5 Acres, ik they find the Defendant 
guilty in 8 pieces. de terre parcel tenemento- 
rum predict, 'tis a void Uerdict becauſe un- 


certain, and no Execution can be made ok 


peices. 
In ce upon non Aſſumpſit Pleaded, if 


the Jury find that the Defendant non Aſ- 


ſumpſit; pet if two Witneſſes ſay true, then 
we find that he did Aſſume. The firſt ſhall 
ſand foz the Defendant z and the laſt words 

are 
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are void 3 and Surplufage ſhall not vitiate, Surpluſage. 


If upon a Leaſe of 20 Acres, and the De- Ejectment. 


fendant plead Non dimifit, and the Jury 


find quod dimiſit 10 Acres tantum, and the 
Concluſion of the Uervid is, Et fi, ſuper to- 
tam materiam Curiæ videbitur quod Defen- 
dant dimiſit 20 Acres, then they ſind foz the 
Plaintiff; and ik not, then foz the Defen- 
dant; this is repugnant, and fo the Uervict 


is void in all. | | 


To Aﬀeſs Damages, incertainky is voin. Certain. 
As to lap we Aﬀels 401. if we miſt by 
Law, if not then but 31. this is void. 


Indelitatus aſſumpſit, to Aſſeſs Dama es 
occaſione debiti preditti is good, althougſi it 
ought, to be occaſione non performationis, &c. 


In an Inkozmation upon the Statute laſormation. 
39 El. ca. 11. fo; Dying wich Logwwy, by 
which he loſt 20 l. fox every Dffence, upon 
Not guilty, if the Jury find him Guilty foz 
uling” this againſt the Statute foz 40 days, 
by which he loſt this is not good, be⸗ 
caule he fozfeits 201. foz every time, and the 
number of times do nor appear. 


Af the Jurp find the words in the Mill, 


and pet do not find the Mill, the Uerdid is 
not good. | 


It 
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then La 4s 65 nou 155 he 9 we 


tet "te Spettal 
Pier e wk. A 15 a 


, hers 3 - of 40 It 5 f. that $ 8 TD 0 Zn 
cial Verdi G, an and 0 D. a 
ſhall be good Fes | e Land was hel 


by Intend- | : fo; his 6 be 

ment. intended, this beir 1 0 85 
1c nur ? wo 

will. at they find Th 4 was n and wide 


53270 15 lil in hæc verha 
do nor bud that he 2 Ts h1 
the EEE yet th ppb by 


jo. 1117 oh an be 
4 te Wie be « whether = Fara 


; 125 Rack or a 


Cap Ad; 97 1 Autry find t har e tov! 
45 1155 A i all; p. ad Sa, 12 92 
though £ ley 50 find; Ws ie him in 
8 Een ton foz th o ebt Dams 4] pie, 
ſaid, peeing to the Jſue , yet: 4 6 
good Special Uerpig 3 fer it ſhall be intehr⸗ 
ed, fo2 the Conſequence is neceſfary* from 


this which is found, .foz he could not take 
him, but that he mult be in Trecntjon, 
vide ſeveral inſfarices of this. Roll.” tit. 
Tryal. 697, &c. © 8 

I. 
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Af the Jury find that J. S. was feiſed in 
Ick, and made his Mill in hæc verba, and 
that he afterwards died; although they do 
not find that he died ſeiſed , pet it Gall be win. 
intended that he died (eiſed; and lo god. | 


It they find that A. did JEargain and Bargain and 
Sell, &c. although they do not find anp con- Sale. 
ſideration, pet thts ſhall be intended. 


Do if they find that ſuch perſons Authori- Letters Pa- 
zati virtute lite rarum patentium dominæ E. tents, 
lizabethæ, &c. and do not find that the Let- 
ters Patents were under the G2eat Deal, pet 
this ſhall be intended. 


Uerdicts of Lap-men ſhall be taken accozy= 
ing to their intent, and need not ſo pzeciſe 
a fozm as in Pleadings, lib, 4. 65. Hob. 76. 


Therefoze if the Jury find a Recognizance 
in nature of a Statute Dtaple in this man- 
ner, That the Conuſo2z came befoze R. O. 
Recozder of London, and T. O. Maior of the 
Staple, Et recognovit ſe debere to B. 2001, 
and do not ſap, Secundum formam ſtatuti, &c. 
noz Preſcriptum Obligatorium, &c. although 
the Dtatute ok 23 H. 8. pꝛovide, That it ſhall 
be by Bal Obligatoꝛp, ſealed Sith thꝛee 
ſeals; and here it doth not appear, that there 
was any Bond oz Seal, noz that it was ac⸗ 
cozding to the Statute; pet theke things 
hall be intended, they Having found a Ke⸗ 

GS cognizance 
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Notes. 


Where a ſpe- 
- cial Conclu- 
ſion of a ſpe- 
cial Verdict 
ſhall aid the 
Imperfections 
of It. 
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tognizance befoze the Paio2 and Recozder. 


A Special Uerdict may be amended by 
the Notes. 


If the Jury find a Special Uerdic , and 
refer the Law upon that ſpectal Matter to 
the Court, although they ds not find any title 
fo the Defendant , which is a Collateral 
thing to the point which they reker to the 
Court, pet the Uerdic is god enough, fo; 


all other things ſhall be intended, ercept 


this which is referred to the Court,lib. 5.97. 


In Ejectment, If the Plaintiff declare 
upon a Leaſe made by A. and the Jury find a 
Special Uerdict, and Matter in Law upon a 
power of Revocation of Uſes by an Inden⸗ 
ture and limitation ok new Uſes, and then a 
Leaſe fo; pears made to the Plaintiff by che 
Leſſoꝛ in the Declaration , and another, in 
which there is an apparent Wartance 3 but 
they conclude the Uerdict, and refer ts the 
Court, whether the grant of a new ECfate 
found in the Uerdict be a revocation of the 
firſt Indenture, oꝛ nor. The ſpectal Conclu⸗ 
ſion ſhall atd the Ucrdict, (o that the Court 
cannot take notice of the variance betwern 
the Leaſeyin the Declaration and Uerdict, 
becauſe the doubt touching the Kevocation, is 
only referred to the Corirt. And although 
thep refer to the Court, whether this be a Res 


vocation of the firſt Indenture, and not of the 
kozmer 
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fozmer Uſes, and limitation of new Uſes, 
as it ought to be; pet in a Uerdic this is 
god, foz their intention appears. | 


So Note a difference between a ſpecial 
Concluſton and Reference to the Court, and 
a general Concluſion and Reference to 15 
Court. Vide hic apres. 


In Debt for 40 s. foz a Yozſe ſold, and For whom the 
the Jury find 40 s. Debt fo2 two Pozſes fold; Verdict ſhall 
this is found againſt the Plaintiff, fo2 this * - _ to b 
is not the ſame Contract. d. 


Do in Debt koz 20 l. if the Jury find 401. 
Debt, this is againſt the Plajutiff, 


In Debt fo2 201, foz Mod fold, and che 
Jury find the Bargain was foz 20 Marks; the 
Plaintiff hall not have Judgment foz this 
Uartance. 


Do in Debt koz Rent upon a Demile of 
two Acres, and the Jurp find it upon the 
Demile of one Acre, the Plaintiff ſhall not 
have Judgment. 


But in Debt koꝛ 241. 8 s. received foz the 
Plaintiffs uſe, if the Jury fin# the Defen- 
dant owes 24 l. but not the 8 s. the Plaintiff 
ſhall have Indgment; = perhaps he had 
paid the 8 5. 


Ggg2 In 
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Damages. 


Detinue. 


Promiſe, 


Ejectment. 
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In an Action upon the Caſe againſt A. if 
the Plaintiff declares, That by Cuſtom, &c. 
amongſt Merchants, &c, If two are found 
in Arrearages upon Accompt, and they al⸗ 
ſume to pap this at certain Days, that any 
one of them map be charged foz the whole by 
himſelf, and then ſhews the Accompt of A. 
and B. who were found in Arrear, in ſo 
much, & c. and p2omiled to pay this at cer- 
tain days, but paid it not, and now he bzings 
his Action againſt A. althaugh upon non Af 
ſumplit pleaded, it be found that the days of 
payment are miſfaken , pet the days being 
palk, the Action lyes, becauſe the Law makes 
the Duty upon the Accompt 3 foz which after 
the days an Action lyes. 


Where all is to be given in Damages 
the. Jury are Chancellozs, and may give fo 
much as the Caſe requires in Equity. 


Jn Detinue of a Bond of 100 J. if the 
Jury find that he received a Bond of a greater 
or leſs Sum, the Verdict is | the 1 
kendant. 


Do in a nat to do two o things, if the 
Jury find but one ok them, tis foz the De⸗ 
kendant. 


Otherwile in Cjectment upon a Demiſe 
of 10 Acres, if the Jury find a Demiſe of 
lels, the Plaintiff ſhall have Judgment. 
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If the Ilſue be upon a P2eſcription, fo? Preſcription. 
Common belonging to a Meſluage, and 200 
Acres of Land, 50 of Meadow, and 50 of 
Paſit:ez if the Jury find Common belonging 
to the Pouſe 20 Acres of Meadow, and 20 of 
Paſture in two of the Uills, and not in the 
reſt ; the Pꝛelcription is not found. 


If part of the Treſpaſs 92 wong be found — 
tis ſuffictent, in Treſpaſs oz an Action of 
the Caſe upon a Toꝛt; as by a Commoner 
foz putting and ä Cattel in the 
Common. 


If che Iſſue be whether all the Lands in Az Ae. 
Crecution, were the Eſtate of the Father in 
Tail, oz in Fee, and part is found in Tail, 
and part in Fe > Judgment ſhall be given 
foz the Defendant who pleaded the Seiſin 
in Fe. 


Ak the Plaintiff declares upon a Demiſe Eiectment. 
made the firſt of Miy to Commence at Mi- 

chaelmas next, if the Jury find a Leaſe made 

at any other day befoze the Feaſt, *tts found 

foz the Plaintiff ; foz the day of making is - 
not matertal. 


SES of a Leaſe fo2 yeargAn Poſle[- 
fon ; As of a Eeaſe made the 5th of May 
Habend fo; th pears from Lady-day be⸗ 
foe; and the Jury find a Leaſe made the 
th dap of May lo; thꝛee years , 1 the 

ame 
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Impriſon- 
ment. 


Debt. 


Audita Due- 
rela.” 


Obligation. 


Joynt and ſe- 
veral. 
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ſame Lady-day; fo; this is a Leaſe in Pol⸗ 
ſeſſion. | 


In falſe Jmpziſonment in Middleſex, and 
the Dekendant juſtifie in London, to which 
the Plaintiff ſaith, the Defendant took him 
in Middleſcx de fon Tort demeſn, and Iſſue 
upon this, and the Jury find che Defendant 
took him in Middleſ:x lawfully upon a Wait, 
pet this is foz the Plainciff ; foz the Jſſue is 
upon the place, and not upon the Tort, fo? 
that is confeſſed by the Pleading, if the ta- 
king was in Middleſex. 


In Debt foꝛ 20 l. and the Jury find 40 l. the 
Plaintiff ſball not have Judgment, the rea- 
ſon ſems to be becauſe it cannot be the ſame 
Debt which is intire but upon another Con- 
tract, which is miſlaid. 


If the Iſſue be Payment ak er Execution, 
and the Jurp find payment befoze, pet the 
Illue is p2oved 3 foz payment befoze, is pay- 
ment after, 


In Debt upon a Bond bearing date the 25 
of June upon Non eſt factum, if the Jury find 
it his De&@d, but that it was delivered 8 days 
after the date, this is found foz the Plaintiff. 


If the Iſſue be that two made the Feoff- 
ment, oz two were Churchwardens, &c. and 
the Jury find but one, &c. the Illue is _ 


found, 


Tryals per Pais. 435 

Ik the bzeach of Covenant oz Maſt be Obligation. 

alligned in cutting 20 Trees, and the Jury * 
find but 10 yet the Plaintiff ſhall have 


Judgment. 


If in Replevin, &c. the Jury find that 79 & Pars: 
part of the Cattel were Levant and Couchanr, 
and part not, and the Illue is upon all, the 
Iſſue is not found. 


In Ejectment fo2 him who pleaded all, Fje&menr. 
of 14 Acres, and the Jury find guilty of 20, Void in part. 
the Plaintiff all have Judgment foz che 14, 
and the Uerdict is void foz the reſidue. 


Jn an Info2mation upon an ulurious Con- Information; 
tract by two, tis not ſufficient to find a Cons Ulury. 
tract by one. Otherwiſe where the Tort and 
offence ts ſeveral, as againſt two upon the 
Statute 4 E. 6. Pio emptione butiri, and ſel- 
ling it by Retail, &c. and fo in an Action 
upon the Cale in Nature of Conſpiracy, and 
fo2z woꝛds laid twice in one Declaration 
This will put in Illue the manner as well oa g forme: 
as the matter, where the manner is mate- 
rial; as the time of the Fact, and other Cir- 
cumTances. 


The Plaintiff replies, That w. made a Replevin. 
Leaſe to him 30 Martii Habend. from Lady- Leaſe. 
day laſt, and Iſſue Modo & forma, and the 
Jurp find a Leale made the 25 Martii, Ha. 
bendum, Extunc foz a pear, this is god, 
| although 
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although the time of making; and Com- 
mencement of the Leaſe are miſfaken, inal⸗ 
much as Extunc includes the Feaſt. Pet be⸗ 
cauſe a ſufficient Title and Leaſe is found 
fo2 the Plaintiff to put in his Cattel, this is 
ſukfictent, this being the ſubſtance, and the 
Modo & forma ſhall not put the Circums 
ſtances in Alu. 


Do in ZTreſpaſs, if the Defendant juſtifie 
the putting in his Cattel foz Common which 
he Claims from Pentecoſt to a certain time 
every pear, which is traverſed Modo & forma, 
and the Jury find that he had Common in Vi- 
gilia Pentecoſtis in feſto, and the day next to 
this, to the time, this is found foz the De⸗ 


kendant. 


Non eſt factum. 


But otherwiſe in theſe Caſes id an Alliſe 
of Common, becauſe there he ought to re⸗ 
cover his Title. 


In Debt koz Rent, if the Defendant plead 
an Cutrp by the Plaintiff befoze the Rent 
was due, ſcilicet ſuch a day which was akt er, 
and Iſſue upon the Entry Modo & forma, 
and the Jury find fo the Defendanc, he ſhall 
have Judgment, koz the ſcilicet is void, 
and the Mo & ſorma go to the matter. 
Der after, 


In Debt upon a Fond, and the Deken⸗ 
danc plead Non cf factum, and 3he Jurp 
| a find 
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find the Bond made joyntly by another with ' 
the Defendant , .the Plaintiff- hall have 
Judgment; koz the Defendant ſhould have 

pleaded this. 


Ik a Deviſe be pleaded Ablolute, ik the Device: 
Jury find a. Deviſe upon a Condition P2ece- 
dent, tis not god. 


In Debt again A. as Daughter and x; * 
Meir to B. and the Defendant plead Ricns ee 
per diſcent of B. and the, Jury find that B. 

was ſeiſed in Fü and dyed, having Iſlue the 

Dekendant his Daughter, and his Mike 

with Child of a Boy, who was afterwards 

bozn alive, and dyed one hour after,this Iſſue 

is found againſt the Plaintiff, - becauſe the 

Defendant had the Land as Yeir to her 

Bꝛother who was laſt ſeiſed, and not to the 

Father, and lo the. Dekendant had not the 

Land by Dilcent from the Father, but 

from the Bꝛother, and yet this is Aſſets in 

her hands ik it had been lpecially pleaded, 


In a zit of Error brought by him in re- Error. 

mainder in Tail to reverſe a Fine, if the 

Defendant plead in Barr of the UWizic of Er- 

ror a Common recovery by the Tenant in 

Tail, to which the Plaintiff replies; That 

at the time of the Recovery ſuffer@, he him⸗ 

felf was Tenant to the Præcipe, and fo the 

Kecoverp void, Upon which Illue is formed, Pare, 

and the Jurp find that he was Tenant of 
hh pitt, 
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part, but not ok other part. This Jud ts 
partly found fo) the Plaintiff, and partly 
foz the Defendant, ſo the Court ſhall pzoced 
to the Examination of the Erroz; foz that 
whereof he was found no Tenant; but tis 
a god bar of the Mit of Ertor, foz that 
whereof he is found Tenant to the Præ- 
cipe. | 


Promiſe, An Aſſumpſit to pap Poney upon requeſt, 
and iſſue upon this, if the Jurp find the 
Plaintiff pzomiſed to pay the Monep, but do 
not lap upon requeſt , noz Modo & forma, 
"(ts not found koz the Plainciff. 


If the Sub- In Ejeckment of a Panner , if the Jury 
Nance of the] find that there were no Fre&holvders , and ſo 
Iſſue be found, tis ng Manner in Law, pet being a Pan- 
01s duthclent ner by Neputatien, anv ſo the Tenements 
| " paſs by the Leate, Therefoze this Uerdic 
is found foz him who pteavs the Leaſe of the 
Manner, for the fabſtance is, whether any 

thing was demiſed oz not. 


Goal. In an Jnfozmation of Extoꝛtion againſt 
| the Gaoler of the Goal, a Pziſon of the 
Caſtle of Maidſton; the Jury found there 

mas ts Caſtle, but that there was a Goal; 

this was (oz the Plaintiff, brcanle Goal is 


Accompt. If the Ifſite be whether the Defendant 
had Accompted befoze R. and W. Auvito:s 
p alligned 
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aſſigned by the Plaintiff, and the Jury find 

an Accompt befoze R. only, the Iſſue is 

found foz the Defendant; foz the Accompt 

is the effect of the Jſſue, Vide Rolls tit. 
Trial, 707. &c. | 


If ir agræ, and the 12 th will not, the Uer- 
dict of the 11 cannot be taken, but the Court 
map carry the Jurozs with them in Carts 
until they are agreed. 41 Aſſ. 11. 


Jury agree. 


A pzivy Merdict may be altered in open verdict al- 
Court. tered. 


In an Extendi fac, upon a Statute, if the 
Jury deliver their Uerdict in Mziting, they 
map afterwards make it mo2e fozmal , but 
they cannot alter it in ſubſtance 3 foz it is a 
compleat Uerdict by the delivery. Do of Pre- 
ſentments, &c, 


A Fine pleaded in Barr, and that after Fine and Non- 
the death of A. ſcil. 1 Auguſt 3. Car, B. Fa- claim. 
ther of the Plaintiff was alive, & in plena 
vita & remanſit infra hoc Regnum infra qua- 
tuor Maria, &c. apud W, in Com. D. and na 
Entry oz Claim within five pears after, and 
che Plaintiff replies, and takes Jfſue, que apa C fer- 
il non fuit & remanſit infra hoc Regnum An- ma. 
gliz modo & forma, &c. Andthe Jury find 
quod non fait & remanſit in fra hoc Regnum 
Angliæ, 1 Auguſt 3 Car. but that he was 
there 1 Maii 4. Car. and remained there a 
| hh 2 Month, 
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| Wonth, and refer tothe Court Au ſuit & re- 
manſit infra hoc Regnum modo & forma, &c. 
This Iſſue is found fo2 the Defendant, fo 
rhe matter and ſubſtance of the Plea is,whe- 
ther he was within the Realm after the death | 
of A. and five years befoze Entry oz Claim > 
per him oz the Plaintiff, and modo & for- \ 
ma ſhall not make the day material, Roll. [ 
tit. Trial. 7 30 
} 


Judgment, Ar- Judgment upon a Demurrer, and a Wit | 
Gn. at what of Inquiry executed at the return, the par- 
| ty may ſhew any thing in Arreſt of Judg⸗ | 
ment; fo Judgment is not compleat uncil b 

the laſt Judgment. The firſt is but an A- 

ward, A man map plead anp thing in Arreſt 

of Judgment after a Uerdic ,, which will 
make Error, if the Judgment be given. | | 


In Debt npon a ſimple Contract againſt 
an Executoꝛ, if he will not plead i in Abate- 
ment, but other Patter which is found a- 
gainſt him, he ſhall not afterwards alledge 
that he is not chargeable in Arreſt of Judg# 
ment. 


So in Debt againſt 3 upon Ar⸗ 
* rearages of Accompt, where they are not 


chargeable. | 
N ö 
What may be That which appears ill upon the ſame ge. 
alledged. © cozd but not a mater of Fact, which doth not 


alkt appear upon the gs becauſe the parties 
| cannot 
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cannot by the Iſſue. As that a Jitroz was 
challenged, and pet ſerved on the Tales, foz 
this cannot appear without alledging matter 
of Fac, No2 that the Defendants Attozney 
had ng. Warrant, But if there be any ir⸗ 
regular oz foul pꝛactice, this may be oftered to 
ſet aſide a Judgment. | : 


Ik any thing be omitted in the Declara⸗ Variance be- 
tion, oz if moze be put into the Declaratian deen the Ver- 
than is found by the Jury; ik it make a mie — the 
terial Wartance betwirt the Nar. and the 


Verdict, the Action ſhall abate, 


aration. 


Thele following are adjudged material 
Uartances. | 33 


Ik the Declaration be koz theſe wozds, 
Thou procuredſt eight or Ten of thy Neigh- Words. 
bours to Perjure themſelves, and the Jury 
find that he ſaid, Thou haſt cauſed eight or 
10, &c. fo he might be a remste Cauſe, ſci- 
licet cauſa tine qua non, without Pzocure- 
ment. Nar. He is a Bankrupt, Uerdict. He 
will be a Bankrupt within two days. Nar. He 
is a Thief. Uer. He ſtole a Horſe. Nar. Thou 
art a Murderer. Mer. He is, &c. MNar, I 
know him to be a Thief. Uer. I think him 
to be a Thief. 7 | | 


Ho it is a material Uariance, ik a ſpecial 
Pꝛomilſe be laid to be upon Nequeſt, and the ; 
Uerdict find it without Requeſt, So if the Promiſe. 
ME” Decla⸗ 


Fox 


Ejesæment. 


Waſt. 


Preſcription. 
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Declaration be upon a Leaſe, made by two, 
82 by Baron and feme, aud the Jury find 
that one of them hay nothing in the Land, 
92 that the Baron only made the Leaſe, oz 
that the two were Tenants in Common, and 


lo ſeveral Leaſes, otherwiſe if they were 
Coparteners. 


Do in Caſe that the Teffatoz was indebt- 
ed to the Plaintiff in 551. and the Defen- 
dant being Adminiffrato} in conſideratio- 
ne, &c. Pꝛomiſe to pay this upon non Aſ- 
ſumpſit, if the Uervic find the Pꝛomiſe to 
be to pap zol. part of the 55 1. 


Do in Ejectment, If the Nar. be of a Leaſe 
of the Acres, a Leaſe of a Poiety will not 
maintain che Nar. 


£9 in Waſt, foꝛ Cutting Tres, and the 
Uerdig find that he eradicated the Tres, but 
did not cut them. 


A Pꝛelcription in modo decimandi, That 
every one who hath ſeven Lambs, o2 under 
ſever, ſhall pay to the perſon ob, fo2 every 
Lamb, and the Jury find that! and furcher, 
That if he had moze than ſeven Lambs, he 
ſhould pap a Lamb; and that the Parſon 
ould paß the Pariſhioner ob. This is 
not the ſame Pzefcription , but makes a 
Variance. - 


But 


we 9 > 
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But if there be a Uariance between the Varlatice. 


"Verdict and the Nar. either by way of Dur- 


plus 62 Defect ; but ik this matter of Ua- 
riante be not material in the ertenuation of 
the Action oz Damages, the Action ſhall lye 


notwithſtanding the Uatiance. 


Theſe enſuing are adjudged not to be 
material. 


Har. Strong Thief. Uerdic, Thief. Nar. 1 


fay, &c. Mer. I affrm, oz I doubt not. 


Far. The Plaintiff will do ſuch a thing. 


Uer. I think in my Conſcience he will, &c. 
Nar. Of a Leaſe bya Parſon fo; five pears 3: 


ik he tam diu fhoutd be Parſon & tim diu vi- 


veret. And the GUerdic find the Leaſe to be 


fo five years, if he tam diu viveret without 
the wozds, and ſhould continue Parſon ; foz 
the Law implpeth, That if he be depzi⸗ 
ved 62 refign., that the Leaſe Determines, 
Nar, He is a Murderer. Uer, He was a 
Murderer; foy when he ſays, He is a Mur- 
derer, tis not intended, that he did the Ack 
in preſenti, but befoze, Do in Treſpaſſes oz 
Attions upon Torts and wzongs which are 
ſeveral. Ik the Uetvirt find part, tis no 
material Uariance 3 and the Plaintiff in 
theſe Caſes ſhall have Judgment, Roll. tit. 
Tryal. 720. 9 


A Jury of Middleſix was demanded in Enqueſt by 
the Common-Pleas, the firſt dap of the Term, default. 


and 
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| and ſome appeared, and ſome not; ſo that 
there was not a full Jury, and neither che 
Defendant, no2 his Attozney did appear, and 
therefoze the Plaintiff pzayed , that the In⸗ 
queſt might be awarded by default 3 and by 
the opinion of Welſh and Dyer, his pꝛaper 
thall be granted, and the Cuſtos Brevium, and 
all the P2dthonvtaries ſaid the courſe was 
ſo ; foz the parties are demandable befo2e 
the Jury, and if the Plaintiff make defaulc, 
he (hall be non-ſuited; and if the Defenvanc 
make default, the Jury ſhall be awarded by de- 
fault, whether they appear oz nst. Dyer 265. 


What the De- Uhere an Inqueſt is taken by default, 
tendant looſes the Defendant ſhall looſe his Challenges and 
7 a" by28 Aſſ. p. 42. tit. Enqueſt in Fitz. he ſhall 
| looſe-his Evidences alſo. Bro: Enqueſt 10. 

quod non eſt lex. 


Det. The Defendant pleaded a Releaſe; 

and the Plaintiff replyed non eſt factum; and 

at the day of the Venire facias, the Deſendant 

made default, and the Inqueſt was taken up- 

bon his default, and found foz the Defendant, 

When the De- fo which the Plaintiff took nothing by his 
fendant may Will; And pet if the Plaintiff had pꝛaped it, 
8 3 be might have had the Defendant condemned 
When an En. by his default befoꝛe the taking of the ver- 
queſt muſt be dict, Et ſic Wide, folly in le Plaintiff. Bro. Ib. 5. 
taken upon But upon ſuch Releaſe, and default in Trel⸗ 
dhe default. pats, the Enqueſt ſhall be taken by default, 
and the Defendant ſhall not be condemned hy 
| dekaalt, 


„„ 
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default, though the Plaintiff pꝛay it, and the 
reaſon is, becauſe the debt is certain, and 
the damages are intertain in Treſpaſs, 
Bro. Ib. 3. 


And Finch, fo. 409. hath well collected out 
of Brook, That always in att Ackion of Trel⸗ 
paſs, whatſoever the Illue be, Keleaſe, 
Juſtification, &c. and alld in Debt, Detts 
nue, Accompt, and the teſt which are foz 
things in certainty, if the Jae. be taken up⸗ 
on a matter in ſait only, as papment, oꝛ that 
an Acquittanee pleaded in Barr by the Dcfen- 
oant, was made by Darcs, &c. The Inqueſt 
ſhall be taken by dekault, if the Defendant 
makes default, But in the laſt recited Acti- 
ons of Debt, &c. Ik the Jfſue be upon the 
Acquittance it ſelf, Releaſe, oz other matter 
in wziting, the Plaintiff may pꝛay Judgment 
upon the Dekendants default, ik he will; but 
if he do not pꝛap it, the Jury ſhall be taken 
by default, as in an Action of Treſpaſs, 


The jury map give a Uerdict without te⸗ verdi wich 
ſtimonp, oz again teſtimonp, when they our, or agaiuft 
themſelves have Conuzans of the Fact. Plos teſtimony. 


Cor. 86, 
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CAP. XIV. 


How the Jury ought to demean them- 
ſelves, whilſt they conſider of their 
Verdict; when they may eat and 
drink, when not; What Miſdemea- 
nor of theirs, will make the Verdict 
voyd; Evidence given them , when 
they are gone from the Barr, ſpoils 
their Verdict: For what the Court 
may fine them, and where the Juſti- 
ces may carry them in Carts, till 
they agree of their Verdict. An A. 
mercement Affered by the Jury, 


Jurors ought 12 is a Maxime, and an old Cuſtom 
not to Eat or in the Law, that the Jury ſhall not eat, 
drink, noz drink, after they be ſwozn , till they 
| have given their Verdict, without the Aſleric 
and Licence of the Juſtices 3 and that is 03- 

dained by the Law, fo2 eſchewing of divers 
inconvenieygies , that might follow there- 

upon; and that eſpecially , if they ſhould 

eat o2 dzink, at the Coſts of the parties; and 
therefoze if they do ſo, it may be laid in Ar- 

reif of Jndgmeut. Eut 
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But with the allent of the Juſtices, they 
may both eat and-dzink ; as if any of the Ju- 

rors fall ſick, befoze they be agreed of their 
Verdict, ſoſon that he may not commune of 
the verdict, then by the aſſent of the Juſti⸗ 
ces, he may have meat oz dzink, and allo 
ſuch other things as be neceſſary foz him; 
and his fellows alſo at their own colts, oꝛ at For by aſſent 
the indifferent coſts of the parties, if they ewe rarer 
ſo agree, o; by the aſſent of the Juſtices, map and drink 
both eat oz dꝛink: and il the Cale ſo happen, Br. Jurors, 
that the Jury can in no wiſe agre in their | 
verdict; as if one of the Jurors knoweth in 
his own Conſcience, the thing to. be falſe, 
which the other Jurors affirm to be true, and 
ſo he will not agree with them, in giving a 
falſe UMerdic, and this appeareth to the Juſti⸗ 
ce: by Examination, the Juffices may fn ſuch 
Cale, (affer the Jury co. have boch meat and 
dzink foz a time, to ſ& whether they will 
agr. And ik they will in no wile agrer, the 
Juſtices may cake. ſich oꝛder in the matter, 
as thall ſeem to them by their vitcrecion , to 
ffano with reaſon and conſcieuce,. by award- 
ing of a new Inqueſt, and by letting fine New Inqueſt 
upon them, that they Hall find in dekault, when the Jury 
02 other wile as they wall think beu, by their cannot agree. 
dilcretion; like as they may do, ik one of the 
Jury die befoze the Uerdict, & c D. and Stu- 
dent. 158. = 


: Ik the Jury after their Evidence given un⸗ 
to them at the Barr, do at their own Char⸗ 
Jii 2 geg 


418 Tryals per Pais. 

Where, if the geg eat 03 Mink, either befoꝛe oz after they 
Jury earor be agreed on the(r Uervie? ® WrnbWle,” but 
zuoid the Ver- it all not avoid che Verdict; Bat ff Sefoe 
dict, and where they be agr&d on their Uerdid, they rat oz 
only fineable. dink at the charge of the Plalncitf, if the 
Verdict be given koz him, it hall avoid che 
Uerdic : But if it be gwen koz the Deſen⸗ 
dart, it ſhall not avoid it; Et ſic è converſo. 
. + Put if after they be agreed on cheir Uerdic, 
they eat oz wink at the charge of him, fox 
' -whom they do paſs, tt ſha not avoid the 

Merdict. 1 Inft, 228, Dre 3 4c 


To give the Jury money,makes their Ver- 
dict void by two Juſtices. Leon. part 18. 


What delive: Ik the Plaintiff after Evidence given, and 
red — — Ju- the Jury departed from the Barr, 5ꝛ any fo2 
dne, ſhalt bim, do deliver any Letter from the Phin- 
avoid their tiff, to any of the Jury, concerning the mat- 
Verdict. ter in Aue, oz any Evidence, 92 any eferowle 
touching the matter in Iſſue, which was not 
given in Evidence, it ſhall avoid the Verdict, 
if it be found fo2 che Plaintiff, but not, if i 
be found foz the Defendant, Ex fic è converfo, 
But if the Jury carry away gny Waitrne 
unſealed, which was given in Evidence in 
open Court, this ſhall not avoid their verdict, 
albett they ſhould not have carried it wich 
them. Ib. ® 
Ey 


* 
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By the Law of England, a Jury after How the Jury 
their Evidence given upon the Illue, ought — 

to be kept together, in ſome conventent Bapüf ß 
place, without meat oz dzink, Fire oz Can- ; 

dle, (which ſome Baks call an Impꝛilon⸗ 

ment) and without ſp&ech with any, unleſs —_— 
it be the Bapliff, and with him only, if they drink. 

be agreed. After they be agreed, they may See Smith's 
in cauſes between party, and party, give a Common- 
Verdict, and if the Court be riſen, give a wealth. 74- 
pꝛivy Verdict befoze any of the Judges of the 

Court, and then thep map eat and dzink, and 

the next mozning in open Court, they map 

either affirm , oz alter their pzivp Verdict, Where there 


and that which is given in Court ſhall ſtand. _ — pri- | 


But in Criminal cafes of life oz member, the 


Jury tan give no pꝛivy Verdict but they mult 
give it openly in Court. 


Neither can a Jury ſwo2n and charged in Where the 
caſe of lite, oꝛ member, be viſcharged by the jury, cannor 
Court, oz any other, but they ought to give pegre v. — 


a Verd' &t And the Bing cannot be non- dict. 


ſuc, foz he is in Judgment of Law ever pꝛe- The King can- 


ſent in Court; but a common perſon may be not be nonſuir, 
nonſuit. And in Civil Actions, the Jutiiccs 

upon canſe, map diſcharge the Jury. Br. En- 

queſt. 68. 47. 39. &c. | 


But this is againſt Common pAactice, and 

J have known, that after a Jurp of Life and 
Death have been Cwozn and charg'd with Pꝛi⸗ 
foners Arraigned, the Judge having been 
krrediblp 


420 Tryals per Pais 


credibly Infozmed, That it was a Jury 

packꝰ' d to favour ſome Pꝛiloner, has dilchar- 
ged that Jury, and made the Sheriff recurn 
another pꝛeſently. 


In Hillary Term, Sexto H. 8. Rotulo 358. 

It was alledged in Arreſt of the Verdict at 

the Niti prius, that che Jurors had eat and 

D2unk. And upon Examination, it was 

found, that they had firſt agree; and that 

returning to give their Verdict, they law 

Rede Chief Juſtice in the way, going to le 

à fray, and they followed bim Et in veni- 

endo viderunt cyplum, & inde biberunt. And 

| fox this, every one of them was fined 40 d. 

Jurors fined, And the Plaintiff had Judgment upon the 
Uerdick. Dyer 37. 


And Dyer 218. At the Niſi prius, the Ju- 

ry after their charge given, returned and laid, 

That they were all agrerd except one, who 

Jurors at = had eat a Pear, and dzunk a dzaught of Ale, 
— for 102 Which he would not agrez And at the 
cating Pears, Requef of the Plaintiff, the Jurp was lent 
and drinking back again,and found the Iſſue for the Plain- 
Ale. tiff. And the matter afozeſaid being exa⸗ 
mined by the Oath of the Jurozs Seperatim, 

and the Bapliff who kept them, and found 

true, thegpflender was committed, and 

afterwards found Durety fo2 his Fine. 

Si, &c, And Fitzherbert, the then Jus 

ſtice of Allile, gave him day in banco, &c, 

at which dap a Fine of 20s, was there 

aſleſſev, 
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aſſeſled. Et quoad Ball: Curia aviſare vult. 


Jn Treſpaſs by Mounſon àgainſt weft, 
the Jury was charged, and Cvidence given, 
and Juro2s being retired into a Youſe, foz to Fined for ha- 
conſider of their Evidence, they remained an tg ens 
there a long time without concluding any ten Wut 
thing, and the Officers of the Court who at 
tended them, ſc&ing their delay, ſearched the 
Jaro2s, if they had any thing about them ta 
eat > upon which ſearch it was found, that 
ſome of them had Figgs, and others Pippins, 
foz which the next dap, the matter was moved 
to the Court, and the Jurozs were examined 
upon Dath : And two ok them did confeſs, 
that they had eaten Figgs befoze they had 
agreed of their Uerdict, and thzee other of 
them confeſſed , that they had Pippins, but 
did not eat of them; and chat thep did it 
without the knowledge oz will of any of the 
parties. And afterwards the Court ſet a 
fine ok 51. upon each of them which had ea- 
ten, and upon the others which had not eaten 
408. But upon great advice and conſidera⸗ 
tion had, and conference with the reſt of the 
Judges, the Uerdict was held to be god. 
Notwithſtanding the laid miſdemcanoz. 
Leon. 1. part 133. 


And le the Bok of Eatries 51. The fined for cars 
Jurozs after they went from the Barr, ad ing Raiſins 
ſcipſos, of their Uerdit to adviſe, Comede- aud Dates. 
runt quaſdam ſpecies, ſcil. Raitins, Dates, &c. 

ä 
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at their own Coſts, as well befoze, as after 
they were agreed of their Uerdict. And the 
Jurozs were committed tv pꝛiſon, but their 
Uerdict was god, although the Uerdic> was 
given agginlit the Ring. 


Finable for In Ejectione firme, it was found fo2 the 
having ſweet- Pefendant, thzee of the Jurozs had Sweet- 
—_ meats in their Pockets, and thoſe thꝛe were 
though they fo; the Plaintiff, until they were ſearched, 
do not eat and the Sweet-meats found, and then did agree 
them. Sce Pl. with the other nine, and gave Uerdict foz the 
com 19: and Defendant. It was the Opinion of the Ju- 
impriſoned for ſtices, That whether they eat 92 not, they 
having Sugar- were finable fo2 having of the Sweet- meats 
Candy and Li- with them, fo? that is a very great milde⸗ 
1 * meanoz. Godbolt 353. 
Jurors carted. 40 Aſſiſe. Placito 17. The Juſtices laid, 
That ik the Juroꝛs will not agree in their 
Uerdict, the Juſtices may carry them in 
a Cart along with them, till they are 
agreed. | 


The Jury were gone from the Barr, to 
| confer of their Uerdic, and one of the UWit- 
Theſame Evi- nefles befoze ſwozn on the Defendants part, 
3 was called by the Jurozs, and he recttcd a- 
they were gon Kain his Evidence to them, and after they 
from the Barr, gabe their WAerdic foz the Defendant, And 
Ipoils the ver- camplaint being made to the Judge of the Al⸗ 
dic. files of this mildemeanoz, he examined the 

Enqueſt, who conkeſled all the matter, — 
that 


—mͤ—ͤ— — > en rene 
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that the Evidence was the lame in effeck, 


that was given befoze, Et non alia nec di- 
verſa. Ann this matter being returned by 


the Poſtes the Opinion of the Court was, 


That the Uerdict was not good, and a venire 


facias de novo was awarded, Cro. laſt 
part, 189. b 3 


Trin. 1653. ran Wells and Tayler, 
Copies of a Bill, Anſwer, and Depoſittons 
were pzoved, put not all read and delivered 
to the Jury, who carried them with them 
from the Barr, in a bundle, which they layd 
by them and div not 1ok on; pet their Uer# 


dict at the Barr, was ſer aſide foz this 


Cauſe , and the Court wonld not regary 
their ſaying that they did not read them , 
foꝛ they might lay that to ſave themſelves; 
it being a fault to take any thing without the 
Courts knowledge. ES 


Af one of the parties ſay to the Jury akter 
they are gone from the Barr, You are weak =o ng FOR 
men, it js as clear of my ſide as the Noſe in a p , 
man's face, This is new Evidence ; foz his 
affirmation map much perſwade the Jury, 
and therefoze ſhall. quaſh the Merdick. 


So if any thing be read to them, which 


they ought not to have with then, as a bok 


of Depolitions, ſome whereof were read in 
Evidence. Pratt's Caſe, 21 Jac. | 


A R K The 
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Eſcrowle deli- 
vered to a Ju- 
ror, before he 
was ſworn,/7- 
tiates the Ver- 


Church-Zoole 
delivered to 
the ſury, act 
of Court. 
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The Plaintiff delivered an Cſcrowle to a 
Juroz impanelled, befoze he was \wozn, who 
afterwards being wozu, and gone with the 
Jury from the Barr, to conſider of the Uer⸗ 
dict, ſhewed the ſame Elcrowle to his Com- 


panione, who found foz the Plaintifl. The 


Pinifter who kept the Enqueſt, infozmed the 
Court hereof, and the Jury being examined, 
confeſſed the matter -afozeſaid , upon which 
Judgment was ſfayed ; foz akter the Jury 
are ſwo2n ,. they ought not to ſ&, noz 
farrp with them any other Evidence, but 
what was delivered to them by the Court: 
Afterwards the Plaintiff ſaid, That the 
Cſcrowle pzoved the ſame Cvidence, which 
was given to them at Barr by him; 
wherefoze it was not ſo bab, as if it had 
been new Evidence not given bekoze: Sed non 
allocatur. 11 H. 4. 17. 


Paſche 38 Eliz, Inter Vicary & Farthing, 
at the Niſi prius. The Iſſue was about 
Non- age, and two Church - Woks were gi- 


ven in Evidence, one whereof was deli⸗ 


vered to the Jurp in Court, by the aſſent of 
parties, and afterwards, the other was de- 
livered to the Jury out of the Court by the 
Dolicitoz of the Plaintiff, without the al- 
lent of the Court, and. a Uerdict foz the 
Plaintiff , and this was indo2ſed on the Po- 
ſtea; The Mueſtion was, whether this ſhould 
make the Uerdic void oz no, foꝛ the Juſtices 


differed in opinion, Popham and Gawdy, that 
2 
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it ſhould not; Fenner and Clench , that it 

ſhould; the Negative Juſtices gave theſe 

Reaſons; That the Bok was delivered in 

Evidence in the Court, and ſo the other 

party might anſwer co it, and that the Court 

had infozmed the Jury of the validity there- 

of, how far they were to believe i: , with 

many other Reaſons: But the Afﬀirmative 

was urged , becauſe there might be ſome 

matter in this Bok, to induce them other- 

wiſe than was intended befoze, and becauſe 

it was delivered on his part, foz whom the 

Uerdict paſſed, without rhe Courts allent; 

pet one Bok (ſcil. Cro. laſt part 411.) tells 

us, Judgment was afterwards given foꝛ the 
Plaintiff; ſœe More's Repozts 452. The 

Boks differ; foz Cro. makes Clinch give Confider the 
his opinion fo2 the Uerdic, Wut More —_— OY 
bzings him on the other ſide , which J con- ef Et: 
ceive is trueſt; and foz my part, J know 

no reaſon, why koiſting of Evidence to the 

Jury without the Court, ſhould have any 

favour at all. 


In the Cale ok Taylor and Webb, Trin. 
1653, B. R. Twiſden moved to ſet aſide a 
Uerdict given at Barr, becanſe that akter 
Evidence when the WMzitings were delivered 
to the Jury, ſome ine ug Gy were not 


ſealed (and thcrefoze ought Kot to be deli- 
vered to the Jury) were-delivered by a ſtran⸗ 
ger to the Jur r. 


K k 2 Hales 


_ 


them by the 
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** 


Hales Counſel of the other ſide , pꝛodutes 
an Javit of the Fozeman's of the Juty, 
that they made nb ute of them in giving their 
Uetdict , and 1 molt of thoſe Wiitings 


. 
r 


wete read in Court in Evidence upon the 
TIO. ahd Hales ſaid, That if this chonld 
avoid the Uetpic, thin that would be in the 
power of atiy Sttanget unknown, and againſt 
the mind of the parties ta avoid any 
Uetdict, 


Roll. CH Jitft, The Affidavit of the Jury 
sught nit to be allowed to make god their 
dwn Uerdict, foj now they are (as it were) 
parties, and have offetived, and ſhall not be 
allowey bp their own Path to take off their 
offetice, anp it is the Dutp bf the Jurp to 
look what Ulzitings they receive befo2e they 
go from the Part; and if any ſuch Paper be 
wap'd up ea other Papers velivered to 

| burt, lo ſon às they have dif- 
rovered it, thep ſhould call in the Tip-ttaff, 
Whd kieps them, and deliver it to him, and 
to teſtifie they made no uſe of it; and he fxiv 
it would be dangerous to give the leaſt way 
4 the delivering ok any Whitings to a 
urp. | 


Ant ac another day Roll ciced 11 H. 4. 18. 
the Plaintiff befoze the Trpal) velivereda 


» bzeviace olchis Epidente tb the Jury, which 
conrafned uo moze than was pzoved in Court, 
pet by this the Verdict was Wolven , Do 

Mic!; 


n 
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Mich, 31 Eliz. C. B. Metcalfe and Dean, 
After the Jury were gone from the Barr, 
they ſent fo2 one of the Witneſſes, and re- 
eramined him, who gave the very ſame 
Evidence that he had befoze given in Court, 
yet the Uervic was avoided ; and the rea- 
ſon of both is, a fear and jealouſte that other 
matters might be given, &c. 


37 Eliz. Farthing's Caſe, a Paper not un- 
der Deal, which was given in Evidence was 
delivered to the Jurp, this did not avoid the 
Uerdic, becauſe here can be no ſuch fear; and 
per Roll, If any UWetting (though not given 
in Gvidence) be delivered to the Jury by 
the Court, it ſhall not avoid the Uerdic. 
And in the p2incipal Caſe the Uerdict was 
avotded. 


Hill. 40 Eliz. Rot. 847. In Arreſt of 


Judgment after Uerdic, it was alledged, Efcrowle from 


that a Juroz delivered to his Companions, 
an Elcrdwle foz Evidence to them, which 
was not given in Evidence at the Trpal, 
and adjudged no caule to Arreſt Judgment, 
unlels it had bern received from one of the 
parties, which din not appear. More 546. 
put otherwiſe, if it had been given by a par- 
ty, and the Jury had found koz him. 


In the Cale ok Duke and 3 Mich. 
1656. B. R. tryed at Barr, one Pr. Beverly 
ok Suff. a Barriſter was returned of the 

Jurp, 


one who was 
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Airy, who chaving bien ac a Tryal of the 
ſame Cauſe above 20 years befoze in the 
Cheq. and heard there great Evidence to 
make a Deed fraudulent, which was now 
the Contest) demanded of the Court, whe- 
ther he ought to inkozm the reſt of the 
Jury pꝛivately of this, or conceal it, oz de⸗ 


klare it in open Court? The Court ozdered 


Jury adjourn- 
ed. 


him to come into Court, and deliver all his 
knowledge which he heard then pꝛoved 
(which Evidence was not now given, be⸗ 
cauſe the parties were dead) and ſo he did, 


being not \wozn again, but only upon the | 


Dath taken as a Juryman. F 


And certainly, Jt is of dangerous Con- 
ſequence, to receive a Uerdic againſt Evi⸗ 
dence given, on ſuppoſal that ſome of the 
Jury knew otherwiſe , oz on pꝛivate Jnfo2- 
mation given by one Juryman to the reſt, 
where he can't be Crols⸗Examin'd; and 
let ſuch Jurozs beware of Attaint, but the beſt 
way is (as befoze) in open Court. 


In a Wift of Error, the firſt Error 
aſſigned was, that Termino Trin. twelve 
Juro2s, and no moze, did appear: This 
ex aſſenſu partium, was adjourned until 
Craſtino For on which day, two o- 


thers cameJin and were lwozn, being: of 
the firſt Paine! 


The 


a oh 
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The Court all clear of Opinion, that , 
this is no Erroz, this being good enough, 
they being all to be called again. Leon. 3. 
part 38. 
Ak a Juroz depart after he is worn, juror depart, 
he ſhall be fired and impziſoned , and by 


aſſent of parties, another Juroz may be 
ſwozn. Bro. Jurors 46 lib. 5. 40. 


Ik a man be non-ſuiced after the Jury is 

ready td give their Uerdic , the Court may 
| cauſs the Amercement of the Plaintiff 
to 2 pꝛeſentip affeted by the Jurozs. 
li. 8. 39. : 


CAP. 
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CAP. XV. 


What Puniſhment the Law hath provi- 
ded for Jurors offending; as taking 
Reward to give their Verdict. Of 
Embraceors. Decies tantum. Attaint : 
ſeveral Fines on Jurors. - What Iſſues 
they forfeit, and of Judgment -tor 
ſtriking a Juror in Neſtminſter, &c. 


On have already heard how the Court 
may fine the--Jurozs- oz their miſde- 
meano2s in giving up their Uerdict, J will 
pꝛocæd in ſhewing what puniſhments they are 
Iyable unto, if they neglect their duty; and 
doubtleſs, no men have moze ned of know- 
ing what penalties the Law inflics on their 
offences, then common Jurozs, who ta often 
being p2eingaged with favour to the Plain 
tiff, oz malice againſt the Defendant, Et fic 
e converlo;z o with common Intereſt, (as 
they call it) where Tythes oz Commons are 


will neither hearken to their 


in queſtio | eit 
3 direction of the Judge. But 
ſubvert the whole dꝛikt of. the Common Law, 
which will have them ofthe Neighbour- — 

where 


| 
\ 
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where the fac was committed, to the end, 
that they knowing molt of the fac, may con- 
ſequently give the beſt Uerdict3 pet contra- 
riwile, Juro2s which live neareſt, do now a 
days, moſt commonly ſo fetter themſelves 
with favour oz animolities to the parties, 
that thoſe which live furtheſt off (as Juries 
from other Counties) foz the mol part, give 
the cleaneſt Merdigs. And how ſhould the 
Judges remedy this miſchief, but by ſeverely 
puniſhing thole Juries which offend z the Law 
in this will be their Guide; foz without 
doubt, (excepting life and member) che Law 
hath provided moze ſevere puniſhments as 
gainſt Juries, than againſt any other offens 
doz whatſoever ; as well knowing that cor- 
ruptio optimi «ft pe ſſima: And common Jus 
rozs generallp have nothing to do wich this 
verſe, Oderunt peccare boni, virtut S amore, 
Therekoze 'tis fit they ſhould be concerned in 
the ner, Oderunt peccare wali, formidine 
pœnæ; wherefoze the deſcription of what 
this poena is, ſhall be the concluſion of this 
Wreatile, 


Ik any JAuro2 take a reward to give His 
Uerdick, and ve thercof attainted, at the fit 


of other than the party, and maketh fine, he The penalty of 
which ſueth all have half the fine, and it 3 faking 


Aap of the parties to the Pleq® bzing bis K 
Action againſt luch Juror „he l recover 
his damages, And the Juror io attainted 
call have impzi itenment fo) one pear, which 

11 impꝛi⸗ 


432 Tryals per Pais. 


impꝛiſonment ſhall not be pardoned foz 
any fine, this is by 13 Statute of 34 E. 3. 
cap. 8. 


5 E. 3. ca. 10. It is acco2ded, That if 

any Juror in Aſſiſes, Juries 03 Enqueſts, take 

Shall not ſerve pf the one party, 02 of the other, and be 

ol any other thereof duly attainted, That hereafter he 

Inqueſt. ſhall not be put in any Alliſes, Juries, oz 

Enqueſts; and nevertheleſs , he ſhall be 

commanded to pꝛiſon, and further ranſomed 

, at the Kings will. And the Juſtices befo2e 

impriſoned whom ſuch Afliſes , Juries and Enqueſte, 

(dur i) fined: ſhall paſs, ſhall have power to enquire and 
determine accozding to this Dtatute, 


A man would think that theſe Statutes 
ſhould have frighted any Juroz from taking 
Rewards to give his Uerdict, But 


Quid non mortalia pectora cogis 
Auri ſacra fames? 


So ſacred is this love of Money, that Con⸗ 


ſcience her ſelf muſt vail to it and not ſtand 
in competition wich fuch allurements:where⸗ 
foze the Law did redouble its fozce; nap moze, 
pꝛoduced a Decies tantum, ſcil. That a Auro? 
— rewFd to give bis Verdict, ſhall pay 
ten times much, as he hath taken which 
fozfeiture , methinks, ſhould make even 
thole 


3 — 
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thoſe who love Poney beſt , refuſe to take 
Money upon ſuch an account, becauſe it is 
like a Canker in their Eſtates , dep2iving 
them in the end, of ten times moze than it 
bꝛought; foz which, hear the Statute 38 E. 3. 
cap. 12. 6 : 


Item, As to the Article of Juro2s, in the Decies tantum, 
24th year, it is aflented and joyned to the 


fame. that ik any Jurozs in Alſiles ſwozn, 
and other Enqueſts to be taken between the 
King and party, oz party and party, do any 
thing take by them oz other of the party, 
Plaintiff 02 Defendant,to give their Uerdict, 
and thereof be attainted by pꝛocels contained 
in the ſame Article, be it at the ſuit of the 
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party that will ſue foy himſelf, oz foz the Embraceor, 


Bing, oz any other perſon, every of the ſaid 
Juro2s, ſhall pay ten times as much as he 
hath taken. And he that will ſue, Gall have 
the one half, and the Ring the other half. 
And that all Embꝛacesꝛs, that bzing oz pꝛo- 


cure ſuch Enqueſts in the Country, to take 
gain oz pꝛofit, ſhall be puniſhed in the lame 


manner and fozm as the Jurozs. And ik the 
Juroz oz Embzaceoz ſo attainted, have not 
whereof to make agree, in the manner afo2e- 
ſaid, he ſhall have the impꝛiſonment of one 
year 2 And the intent of the ing, of Gzeat 
men, and of the Commons is, That no Ju- 
ſtice, oz other Piniſter, ſhall enquire of office, 
upon any of the points of this Article, but 


only at the Suit of the party, oꝛ of other, as a⸗ 


foze is laid, L 11 2 Upon 
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CS Upon which Statute, there is a Wit 
called a Decies tantum; and who will, may | 
bzing it, foz it is a popular Action, and lies | 
(as pou ſ&). where aup of the Jurozs, after he 
is \wo2n, taketh of one party, oz of the o- 
. ther, oz of both (aud then he is called an Am- 
Ambidexter. bidexter)any Reward to give his Uerdict, &cc. 
S0 F. N. Br. And it map be bzought againft all the Ju: 
faith. But for r0:S and Embzaceoꝛs, although thep take 
my part, I feveral Hums of Money 2: and although the 
— enok het5m- Aury give no Uerdict, oꝛ a true Uerdic. But 
Stature men- it doth not lye againſt an Cmbzaceoz , if he 
tioneth no- taketh'no Poney, and imbzaces, oz taketh 
thing of his Money, and dath not imbzace. Det Bro. Tit. 


taking money; ; ee 
and bs — Decies tantum 13. and F. N. Br. 171 

nion, the caſe : 

of 27 H.6. 13. An Embraceor, is he that pꝛocures the Ju⸗ 


3s full againſt rors in the Cotiutry, to take gain oz profit, 
him. 92 comes to the Barr with the party, and 
Embrace. fpeaks in the matter, oz ſtands there to lur⸗ 
| vey the Jury, &c. oz ta put them in fear, oz 
ſolicits them to find on the one ſide oz other; 
and this Fellow cloaks his Embracery, under | 
pꝛetence of labouring the Jurors to appear, & 
to do their Conſcience 2 And thus the Attoz- 
ne ys in the Country, often take upon them 
Attorneys ill to do, and many times put in a word o2 two 
practice. fox their Clpents; which p2acice deſerves 
the moſt ſevere puniſhment , next to their 
getting the Fic to return ſuch and ſuch +» 


— 


5 
— — 


— — 
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in the jury 3 Mich they, having been Under- 
Sheriffs themſelves, and lo agree with one 
anochcr, are moſt expert at. 8 

8 but 
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But it was ſaid by Roll. Ch. Juſt. That 
a Plaintiff might well intreat one Juroz to 
appear, aud that it was allowed in the Star⸗ 
Chamber, but a Stranger could not labour 
one Juroz to appear, | 


But Counlellozs at Law, may plead foz Counſellors, 
their Wonep at the Barr; But they muff 
not labour che Jury pꝛivatelp; and ik they 
take Boney foz this, they are Embraccors. 
F. N. 6. Br. 171. | 


Do much doth the Law hate, that Jurois Fined for ta- 
ſhould pꝛivately take Money foz their Uers king Money 
dict. ' That certain Jurors were fined, foz N 
taking Money akter their Merdic, though y 
there was no pꝛeingagement foy it. 39 Alliſe. 


p. 19, 


The p2actice is otherwiſe at this day; if 
it were not, the Middleſex Juries would not 
fo Court the Eapliſts to return them, eſpe- 
cially to Tryals at Barr; where 51, a man 
is fcequent Gzatuity, ſometimes moꝛe. 


Ik a full Jury appear, and ſome are chal- ues, 
lenged off, ſo that the Jury remains foz de⸗ 


fault of Jurozs, the Defaulters ſhall Tooſe 


their Illues. 4 H. 6. 7. otherwiſe if a Jury 
be ſwozn,aud one is withd2awn byxonſent, 


Wut ik there be a joynder of Counties, and 


a Jury of one County. appear, and not — 
the 
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Amercement. 


Demand | ſur 
peine. 


Juror fined 
for departing 
when he was 
challenged. * 
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the other. The Defaulters of that County 
from which enough came, ſhall not looſe their 
Illues; becauſe the Inqueſt doth not remain 
fo2 their default, but fo2 the default of them of 
the other County, 48 Aſſ. 5. Mes quære. 


Ik the Jurozs at the return of Scire fac. 
make default, pet they (hall not be amerced, 
becauſe. the parties may be claimed at the 
firſt day, but at the return of the Habeas 
rs they hall. 10 E. 4 IH. I E. 3. 12. 


If any of- the Jurzs appear , the Court 


map charge them to inquire if any of the o- 


ther Jurozs were within the Town after the 


return; and if they find they were, they ſhall 
be demanded upon a Pein, and ik they 


come not, they ſhall be amerced, Rolls tit. 


Trial. 63 2, 


2 Turopi was 3 and ſix * 
Jurors were ſwozn to try the Challenge, who 
found him indifferent, and thereupon the 
Jury was demanded, but did not appear 3 foz 

which-default, he was fined the value of his 
Lands foꝛ a year 3 and the other Farors in- 
quired of the value, 8c. although the other 
party then would have challenged him when 
he was d anded, ſo that he might have 
been treit. 
this, becauſe then the King would have loſt 
bis Fine. 36 H. 6. 27. 


It 


ut the Court would not admit 


. — ——— — 9 
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If a Juror appear, and is adjourned upon Juror adjourn- 
pain, and makes default, in this Caſe , be- <4 upon pain. 
cauſe he ſhall be fined to the value of his 
Land per annum , this ſhall be inquired by 
his Companions of the Jury , becauſe the 
o_ knows not the value of his Land. 
i. 8. 41. 


A verdict was taken from the Foze⸗ man Fined for giv- 
of the Jury, to which one ok them did not en reno 
aſſent, and damages aſſeſſed to 20 8. in Trel⸗ — . — 
paſs and Aſlault, and afterwards , every ee 
one of the 11. were fined, fo2 giving their 
Uervdict, befoze they were all agreed, 40 
Allife 10. 


Where a Jurp are to be fined, a Fine The fine muſt 
jointly tmpoled on them, is not legal, not be joynt. 
but they muſt be leverallp fined, becauſe the 
offence of one, is not the offence of another. 

Et nemodebet puviri pro alicni delicto; Foy 
then it might be laid, Rutilius fecit, Emilius 
plectitur. lib. 11. 42. 


A man ffroke a Juror at Weſtm. (ſitting Puniſhmene 
in the Court) who paſſed againſt him, and for firiking 
be was thercof indicted, and arraigned at the. Jator. 
Kings Suit, and attainted, his judgment 
was, that he ſhould go to the Tower, and 
ſtay there in pꝛilon, all days of his life, and 

that his right hand ſhould be cu'foff, and his 
Lands ſeiſed into the Kings heads, 41 Al- 
file, p. 25. and now dur Juror ſcœs what pu⸗ 

| niſyment 


Iſſues. 


Not ſum- 
moned. 
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nichment it is to ſtrike him, in the kace ot 
the Court. Let him hald his hands krom 
others, leaſt che lame Judgment light on 
him. 


By the Statute of 27 Eliz. cap. 6. Jt is 
Cnacted, that upon every firſt Witt ok Ha- 
beas Corpora, o Diltringas , wich a Niſi 
priue. 10 8. ſhall be returned in Iſſues, upon 
every perſon impannelled, and upon the le- 
cond UWzit 20 8. and upon the third 30 s. 
And upon every Wlzit that ſhall be further 
awarded to try any Iflue,to double the 3flues 
laſt , afoze ſpecified , until a full Jury be 
[wozn, 


And theſe Iſſues being returned upon a 
Tenement in Jer ſimple, in tail oz foz life; 
of another, oz himſelf, oz in the right of his 
Wife; the Land he then hath will be 
chargeable fo2 it, and any mans Cattel 
upon this Land may be diſtrained foz it. 


But if the Under Sheriff, &c. return a ju- 
ror lummoned, who in truth was not legally 
lummoned, and therekoze doth not appear, 
and ſo loſeth Iſſues, the Under⸗ Sheriff hail 
pap him double the value of the Illues loft, 
m= the Statutes of 35 H. 8. 6. and the 
2 E. 6. 32. 


And note, the Law hath been ſo careful to 


puniſh all offenders, who would endeavour 
18 


tu byaſ 
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35 and cozrupt the Jurp; and to pu- 


niſh the jurles themlelves, if they receive 
Money to give their Uerdiaq, oz any other- 
wiſe pꝛe-ingage themſelves to any of the 
parties, All which is to the end, that a 

true and honeſt Merdict may be given: What 


| 4A ſhall that Jury have, which gives 


a falſe Uerdid ? 


Buch a puniſhment, that (as J ſaid be- 
and ſurely, if the Jurors did bear it in their 
minds, their Uerdicts would be always 
grounded upon their Evidence; and not upon 
their own Interests, oz any men to ei- 
ther ok the parties. 


Wherefoze ik the jurors give a falſe Uer⸗ 


dict (which is perſury of the higheſt degree) 


upon an Iſſue jopned between the parties in 
any Court of Reco2d, and Judgment theres 
upon. The party grieved , may b2ing his 
zit of Attaint, in the Kings-Bench , 02 ttaint⸗ 
Common-Pleas; upon which, 24 of the belt 
men tn the County are to be the Jarors, wha 
are to hear the ſame Evidence which was 
given to the Petite Jurp, and as much as 
can be bzought in affirmauce of the Uerdict, 
but no other againit it. And if theſe 24. 
(who are called the Grand Zugy) find it a 
falſe Aerdig; then followerh Ks terrible 
aud heavp Judgment, at Common Law, us 
on the Petite Jurp. 

ꝰ m m 15 Tha? 


R 3 


Judgment in 
Attaint. 
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1. That they ſhall loſe: liberam legem fo; 


ever, that is, they ſhall be lo 'fnfamvus, 
as they ſhall never be received to be a _ 


_ neſs, oz of anp Jury. 


2. That they ſhall forfeit all their Govs 
and Chattels. 


3. That their Lands and Teaemencs wall 
be taken into the Kings hands. 6 


4. That their Wives and Childzen Hat 
be rhzown out of dw2s. | 


5. That their Moules ſhall he raſed and 
thzown down. 


6. That their Tres ſhall be roted up. 


7. That their Peadolw-grounds all be 
ploughed up. 


8. That their Bodies ſhall be caſt into the 


Goal, and the party thall be reſtozed to all 


that he loſt, by reaſon of the unjuſt Uerdig. 
So odious is Perjury in this Caſe, in the 
eye of the Common-Law 2 And the ſeve- 
tity of this puniſhment, is to this end, Ut 
pcena ad paucos, metus ad omnes perveniat; 
to2 there is Miſericordia puniens, and there 
is Crudclitgarcens. And ſ&ing all Trpals 
of real, perſonal, and mixt actions, depend 


upon the Dath of 12 men, baudent Antiqui⸗ 
ty 
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| ty inflicted this ſevere punichment upon 

| them, ik they were attainted of Perjurp. 
W 


The ſeverity of this puniſhment is modera⸗ 
ted, if the Mzit of Attaint be grounded up⸗ 
on chat Statute. 


But the party grieved, may at his Cle- 
| ckion, either bzing his Writ of Attaint, at the 
Common⸗Law, oz upon that Statute. 
Wherefoze let che Juror expect the great⸗ 
| eft puniſhment , when he offends. 3 Inſt. 
| 163. 222. 


And ſo A conclude as to the Juroꝛ, only 
with the wo2ds of Forteſcue, Quis tunc ( etti 
immemor falutis animæ ſux fuerit) non for- 
midine tantæ pœnæ, & verecundia tantæ in- 
famiz, veritatem non diceret fic Juratus ? 


Who then, though he regard not his Souls 
health, pet fo2 fear of ſo great puniſhment, 
and fo2 ſhame of ſo great infamy, would not, 
upon his Dath. declare the truth: 


But as to our P2acticer, J would give this 
one further Advertiſement , which relates 
alſo to Juro2s. ( 


When a Verdict has ben given by a fo2- 
mer Jury in the ſame Cauſe , and on the 
Mmm 2 ſame 
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ſame Evidence it is allowed to gie the foz- 
mer Uerdigt i t in Evidence, and J have known 
this Introduced by the Counſel, as obliging 
to the latter Jury to find accozdingly ; inti- 
mating, that otherwiſe they do (in effec) 
perjure the fozmer 12 men, which may amuſe 
tcader minds, and draw them from the ſtrict 
Inquiry into the Perits of the Caule, in fa- 
vour of their Pꝛedeceſſoꝛs; which is a palpa- 
ble miffake and miſinfozmation, fo2 tele 
Reaſons. | 


1. The ſame Evidence in the fozme? Cauſs 
and Trpal (perhaps) was not fo Reaper 
dully delivered as in this. 7 


2. This latter Jury may be of maze ſo a- 
ticus and Compzehenſive Judgment thay 
the fozmer. 


3. The Directions ok the Court which 
the Jury moſt herd) may be moꝛe clearly de⸗ | 
livered to this Jury. P 


4. The Patter in Conteſt t (perhaps) was 
3 in the fozmer Zryal ſo clearly manag'd 
by the Counſel, being not lo well inſtructed 
as afterwards. 


5. Andlaſ{ly , 1 the Evidence 
equally dcli@red by the Witneſſes, appꝛe⸗ 
hended by the Jury, directed by the Court, 
manag'dby the Counſel, pet it's no perjury 

n tka 02 
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02 fault to differ in Judgment; fo2 if 24 
Jurymen were to try a Matter of Fac, and 
12 were of one Opinion, and 12 pf. another, 
who is in fault ⸗ while they Judge accozd- 
ing to the beſt of their Bnowledge and Skill, 
to which (only) they are [woꝛn. And it's 
a reaſonable kindneſs to Atry-men, to make 
god Conſtruction of ditfering Judgments 
among them, while we ler, how oft Judges 
themſelves differ in their Opinions, on a 
matter ſtated equally to them all, and that 
(not only as to matter of Law, but) as to 
matter of Fact, as attending Practicers may 
obſerve in Trpals at Warr, in the ſeveral 
Judges ſeveral Diredions. And this J 
thought gad to.advertiſe , fo2 that J have 
known Uerdics gained on this unwarran⸗ 
table Duggeſtion , againſt clear and erpzeſs 
Evidence , aud could inſtance ſome Cales, 
Sed vcrbum ſat, &c.. evra 


Ads to the difference bet wirt the Judge and 
the Jury, and that Queſtion which has made 
ſuch a noiſe, viz. . Whether a Jury is fineable 
for going againſt their Evidence in Court, or 
the Direction of the Judge? J lk upon 
that Nueſtion , as dead and buried, ſince 
Buſbel's Caſe ,, iu my Lo2d Vaughan's Re- 
pozts> yet ſome of the Alhes thereof J may 


« ſpzinkle here without offence, At doth aps 


ear there to have ben relolbe bp all the 
Judges upon a full Conference at Serjeants- 
Ian, That a Jury is not fincable for going 
- again(t 
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againſt their Evidence where an Attaint lyes s 


And that it is Evident by ſeveral Reſolutions 
ok all the Junges, That where an Attaint 


lpes, the Judge cannot fine the Jury , for 
going againſt ftir Evidence, or Direction of 
the Court, -witthout other Miſdemeanour, 


And wbere an Attaint dpeh not lye, as in 
Crimiuak Caufgs upon "Indictments, &c. 
Mp Low Vaughan fays thele wozds, That 
the Court could not F ine a -Jary : at the Com- 
mon Law * where Attaint did not lye; I 


think to be the cleareſt Poſition: that ever 1 


conſidered either for Authority or Reaſon of 
Law. And one reaſon kon this, which tan 
never be änkwered, is, The Fudge tannot 
fully know upon what Eider the Jury 
give their Verdict ; koꝛ they may have other 
Evidence than what is ſhew'd in Court; 
They are ok the Vicinage, the Judge is a 
Stranger, thep may have Evidence from their 
own -petſonak knowledge, that the Wit- 
neſles peak kalle, which the Judge knows 
not of ; they may know the Witneſſes to 
be ſtigmatiled and infamous, which may be 
unknown to the Parties 02 Court. 


And ik the Jury knew no moze than what 
they heard þ Court, and ſo the Judge knew 


ſo much as Hey, pet they might make diffe- 
rent Conrfions, as oftentimes two Judges 
do; and therefoꝛe, as it would be a ſtrange and 
abſurd thing to puniſh one Zudge fo: 1 

with 


es... 6 
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with another in Opinion oz Jadgment; ſo 


it would be wozle foz the Jurp; who ate 
Judges of the Fact, to be puniſhed faz find- 


ing againſt the Direction of him who is not 
Judge of the Fac, But he chat would be 


better ſatisfyed in this point, may read that 
Cale, and the Authozities, and Realons gi- 


ven by my Loꝛd Vaughan, whom J muſt hoy 
nour, as a man of great reaſon. 


It is ſhewe in that Caſe, That muth of 
the Dffice ok Jurors, in oꝛder to their Ver- 
dict, is Minifterial; as not withdzawing from 


their fellows after they are lwozn; not re⸗ 


ceiving from cither ſide Evidence after their 


Dath, not given in Court, not eating and 
dzinking befoze their Uerdic , refuſing to 


give a Uerdic , and the like; wherein if 
they tranſgreſs.: they are Fincable 3 But 
the Verdict it ſelf when given is not an act 
Miniſterial, but Judicial, and -acco2ding ta 
the beſt of their judgment; foz which they 
are not fineable, noz to be puntſhe but by 
Attaint. 


Noz can any man ſhew, That a Jury was 
ever puniſht upon an Information, either in 
Law, oz in the Star-Chamber, where the 
Charge was only, fo: finding againſt their 
Evidence, or giving an untrye Verdict, 
unleſs Imbracery, Subornation & the Uke, 
were jopned. 


Tut 
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* 1 n 1 405 7 And uf dangerons 
| # to the Goverumientzg Lives, 


ted 1 
. hems. 


Littleton. ert 368. tells us, „ Charas the 
Jury may find ihe matter at large, that is a 
Special Verdict; ( which the Court cannot 
refuſe, if it be pertinent to the matter put in 
Illue) and leabe the Law to the Court ſo if 
the Jury will, they may take upon them the 
knowledge of the Law upon the matter, 2 
map give their Uerdic generally; as is 
in their Charge. As foz example, — 
all general Iſſues; As Not guilty pleaded in 
Treſpaſs,” Nil debet in Debt, Nul Tort, nul 
diſſeiſin, in Aſſiſe. Ne diſturba pas in Quare 
impedit, &c. Though it be — of Law, 
whether the -Dcfendant be a Treſpaſſer, a 
Debtoz, Diſſeiſoz, oz Diſturber, in the par- 
ticular Caſes in Jſſue 3 pet the Jury find not 
(as in a Special Uerdict) the Faa ok every 
Caſe by it ſelf, leaving the Law to the 
Wt > but find fo: the Plaintiff, 02 Defen⸗ 

dant, upon the Ilſue to be tryed, wherein 
they 'refol both the Law, and the Fack 
complicatly#8 and not the Fack by it felf. 
And ſo upon Not guilty to an Indictment of 


Flony, 3Bzeach of the Peace, Treſpaſs.68c. 
any 
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and other Caſes where the Law and the 
Fact are complicate and jopned, they may 
determin upon both: Yet J mult give them 
my Lo2d Coke's Caution, which is, That 
although the Jurp, if they will, map take 
upon them the knowledge ok the Law, and 
give a general Uerdic, pet it is dangerous 
fo; them ſo to do; foz if they do miſkake the 
Law, they run into the danger of an Attaint. 
Zherefoze to find the matter ſpecially, is the 
ſafeſt way where the Caſe is doubtful. 


And to end, as J begun, That Decanta- 
tum in our Boks (as my Lozd Vaughan 
calls it) Ad quæſtionem facti non reſpondent 
Judices, ad quæſtionem legis non reſpondent 
Juratores, Literalty taken is true; fo? if it 
be demanded what is the Fac 2 the Judge 
cannot anſwer it: Af it be ask'd, what is the 
Law in the Cale the Jurp cannot anſwer 
it. But upon rhe general Iſſue, if the Jury 
be asked the Queſtion.guilty, oz not which 
includes the Law, they reſolve both Law, 
and Fact, in anſwering Guilty, oz Not 
Guilty. So as though they anſwer not ſin⸗ 
gly to the Queſtion what is the Law; pet 
they determine the Law in all matters, 
where Illue is joyned and tryed, but where 
the Uerdict is Special. But in ſuch Cales, 
the Judge cannot of himſelf aAſwer, oz de- 
termine one Particle of the Fan, but muſt 
leave it to the Jury, with whom let it reſt 
and continue koz ever, as the beſt kind of 
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trpal in the woulÞ fo2 finding aut the Truth, 
and the greateſt ſafety of the juſt Pzeroga- 
tives of the Crown, and the jult Liberties of 
the Dubjec 3 and he which deſtreth moze foz 
either of them, is an Cnemp to both, 


— 
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PRECEDENTS, 


The Forms of Challenges 
TO THE | 
ARRAY: e 
AND THE 
PROCEEDINGS thereupon, 


Pleas Puis le Darrem Continuance , 
Demurrers upon the Evidence, 
Bills of Exception, &c. 
AND 


The LAW concerniag the ſame. 


Very Uſeful for all Lawyers and Practi- : 
cers; eſpecially at the ASSIZES, &c. 


By G. D. of the Inner- Temple, Eſq; 


L ON DAN, 
Printed Anno Doh. 1682, 


PRECEDENTS, 
Containing the forms of Challenges 
to the Array, &c. and the Proceed- 
ings thereupon. Pleas Pazs le Dar- 
rein Continuauce; Demurrers upon 
the Evidencc; Bills of Exception, Sc. 
And the Law concerning the ſame, 
very uſeful for all Lawyers and Pra- 
cticers; eſpecially at the Aſſizes, &c. 


A Form of Challenge to the Array. 


T nunc ad hunc diem l(cikt &c. venit 

pꝛedict' A. Quer' & B. Defend pattoꝛz- 

nak ſuos, & Juratozes fuer Impanellet c 

demand & venerunt, & Inde pꝛedick' B. Ca⸗ 
lumniavit Arra jam̃ panelk predic” quia, &c. 


This muſt be read by the Councel in French, 


and delivered to the Clerk to read ic 
in Latin. 
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A Challenge to the Array , becauſe the Shes 
riff is Couſin, &c. 


Ct ſup hor idem Henricus Vernon calump- 
niat Arraimenti pannelli pdict* qaia dic. 
quod panellii illud arriat' fuic p quendam 
Johannem Zouch Pilite jam & tte Arrai- 
ment? pꝛes kack vic pꝛed Com Derb' qui 
quidem vik eft conſanguineus pꝛed Johannis 
Maners vizt. filii Georgii Zouch Art filit 
Johannis Zouch Mil. fi Johannis Zouch 
Art filii Johannis Zouch Art filii Willielmi 
Domini Zouch filii Alan Domini Zouch 
filit Willielmi Domini Touch filii Elzabethe 
filie Willielmi Domini Roos Patris Williel- 
mi Domini Roos Patris Thome Domini 
Roos Patris Elianore Matris Georgii Man- 
ners Pilitis Patris Thome Comitis Rut- 
land Patris pʒed Johannis Manners Et hoc 
paratus eſt verificare unde petit Judicium ac 
quod panellum pes caſſetur, 8&c, que gui- 
dem calumpn p p2zed Tho. Stanley dedit Þ 
N. Sturley de Beachiff Af & R. F. de T. At 
triatoꝛes ad hoc electos & furatos compta eſt 
vera Ideo panellum pes caſſetur c amovea- 
tur, &c. Cokes Enti ies, 340. 


A mm the Sheriff is Tenant, &c. 


Et ſup hoc idem Johannes Dom St. John dit᷑ 
qd J. D. AT vit᷑ Com̃ po jam exiſtit quodq; 
idem 
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idem J. D. tenet duodecim acras pꝛati cum 


tin in Budenham in Com pd de iplo 
— Domino St. John ad voluntatem p 
reddit 40s. eidem Johanni Domino St. John 
annuatim ſolvend Et ea de cauſa petit bie 


Domine Regine de ve fac' hic xtjcem, &c. 


ad triandum exitum pd ſuperius junck Co- 
ronatozibꝰ ejuldem Domine Regine in Com 
Pb dirigens, &c. Super quo pd Tho. dif ad 
PU jo. D. nou tenet Pd ry acras pꝛati cum 
Ptin nec aliquam inde parcel? de pfat |. 
Domino St. John ad voluntak put idem Jo- 
hannes Dominus St. John ſuperius allega- 
vit Ideo non obſtante Calumpnia pd Jo. 
Dñi St. John ad pfat vic Preceptũ eft eidem 
vit qd ve. fac. hic, &c. Cokes Eutries 397. 


A Preſident of a Challenge for Default of 
Hundredors which hath been ſeveral 
times made ufc of at the Alliſes. 


Et ſuper hoc pð A. B per C.D. Attoꝛũ ſuum 
ven ck Calumpn Arriamenk panneik pd quia 
dit qð villa de Dale in Com p in qua quidẽ 
villa cauſa Acttonis ozitur & in narrattone 
D quer locatu2 8 oziri ſuppon eſt & Tem⸗ 
poze arriameuti pannelli illius fuit crx adhuc 
exiſtit infra hundred de Downs in Com PH 
quodg. modo vic Cor pö non Reton ſeu 
impannellavit aliquos hundzedos de hundzed 
de Downs pö ad triand exit ink partes pd 
modo junck neg Juß modo Impannellak & 

re toꝛn 
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retoꝛũ habent ſeu aliquis eoꝛundem Jut ha- 
buit vel modo habet aliquas tas ſeu tenenrta 
infra bundzed de Downs Þ8 nec habent ha- 
buer leu aliquis eozundem Jut habuit tem⸗ 
poze Arriamenti pannelli pd ſeu unquam 
antea vel poſtea ſeu habitant vel Commo- 
rant aut aliquis eorundem habitabat vel 
Commozak infra hundzed pzed modo vel 
Tempoꝛze Arriamentt pannelli illius Et hoc 
parat eſt verificare unde pek Judicium Et ad 
pannellum illud Caſſetuz, &c. 


This muſt be under Councels Hand, and 
the Proceedings herein you may read before, 
if they Demurr thus 

| Pozatur in Lege 
W. T. 
Joynder in Demurrer 
G. D. 


The Form of a Challenge made by the De- 
fendant, becauſe the Plaintiff is the She- 


riffs Coulin. 


Et ſuper hoc pdictus Defendens per A. B. 
Atto2n ſuum ven # Calumpn Arratament 
pannelli pd quia dif -qd pannellum illud 
fact c arriat᷑ fuit per C. D. Ar modo c Tem⸗ 
poze Arriaſnenk pannelli pd vie Com pb 
quiquidem vic eſt Conſanguineus E. H. 
gen modo dimiſlozi quer in narratione p2eB 
guet mentionat videlk fillius G. H. gen filii 


7 


. 


Pfecederits, Gr. 
K. L. fillie M. N. filit O. P. Patris QR. 
Patris PB E. F. modo dimiſſozi quer in nat 
pd nominat Et hoc parat eſt verificare unde 
pet _ # qv pannellum illud caſle⸗ 
tur, 


If the Plaintiff deny che Kindred and Affi- 
nity, then thus, 
Nient Couſin par le Panuer- 
W. T. 
eſt Couſin 
G. D. 


Then are two or more Triors ſ worn, but 


ſeldom more than two, and (after they have 


heard the Proofs. and Evidence given to make 
good the Defendants Plea ) they give their 
Verdict accordingly. 

Note, The Plaintiff may if he pleaſe De- 
murr upon the Challenge. 


A Challenge to the Array, becauſe no Knight 
was retorn'd upon the Jury. 


Et ſuptr hoc p2edictus Com̃es p A. B. At⸗ 
tozn ſuum ven ck Calumpũ Arraiamenk 
pannelli Allize pd quia dif qd ipe eff e 
Tempoze Arraiamenti pannelli illius & an⸗ 
tea fuit Et adhuc eſt un magnat & pa⸗ 
rium hu jus Regni Angliæ & vacem & locum 
in quolibet Parliamento efuſdem Kegni ha- 
bens Et qd Arratament Allize pannelli PH 

Doo Arraiat 
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Arraiak fuit p C. D. Pit nuper vit ps 


Com E. nullo Millite in eodem pannello 


Arriamenk illius niak & retozũ eriſten ſicut 
eſſe debuit ſecundum. legem Hujus Regut 
Angliæ & hoc parat eft verificare unde per 
Judgm̃ Et qd pannellum illud Caſſetur, &c. 


Uies tiel Challenge in le liure de Ponſieur 


Plowden & demurrer ſur ceo joinder in de- 
murrer & Judgment que le pannell ill ſoic 
calle en le Cale del Count de Darbie, fo. 117. 


A Challenge againſt the Sheriff for Retorn- 
ing the Jury at the Inſtance, Requeſt, and 
Denomination of the Plaintiff. 


Et ſuper hoc eavem A. B. ꝓ C. D. Attoꝛñ 
fuum-ven#-Calumpn-Arraiament pannelli 
ejuldem Jure quia zit 385 pannellum illud 
fack & arriat fuit p E. H. mit modo vic 
Com pd c Piniſtros ſuos ad denominatio⸗ 
nem # pzomotionem-ipfius quer c infavorem 
ejuldem quer c hoc parat eſt verificare unde 
pet Judgan c qbpannellum illud caſletur, &c. 


To which the Plaintiff may plead that the 
Array of the Pannel, Pe bene c equalif 
factum & arriat fuic ꝓ pdictum vic c Pini⸗ 
ſtros ſuos, &c. juxta officii ſui debit. 

8 


Ot 


. 
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Or the Plaintiff, if he will, may confeſs it. 
But if he Plead, then the Judges immedi⸗ 
ately aſſign Triozs to try the Array, which 
keldom excckd two, who being choſe and 
ſwozn, the Aſſociate oz Clerk in Court doth 
declare and rehearſe unto them the matter 
and cauſe of the Challenge, and after he 
hath ſo done, concludes to them thus And 
fo your Charge is to enquire whether it be 
an even and Impartial Array, oz a favou⸗ 
rable one ; and if they affirm it. Then the 
Clerk enters underneath the Challenge. 
Affirmatur - 


But if the Triozs find it favourable, 
then thus, | 
Calumpnia vera. 


A Challenge becauſe that the Town is within 
a Hundred of which the Plaintiff is Lord, 
and Prays a Writ to the next Hundred. 


Ct ſuper hoc pd A. dif qv pedicta villa 
de Dale de qua tranſgt pd faca fuit eſt infra 
Hundzed de B. Gt quod ipſe eſt Dis ejuſdem 
hundzedi quod omnes lib Tenentes in- 
fra hundzed illud ſunt infra diſtriccionem ip⸗ 
fits A. Ct ea de caula pet by} Dom Regis de 
venire faciend hic rtii &c. ad triand exitum 
pꝛedickum de p2ox vilũ in Com pd ex:ra 
hundzed ps ville de B. pꝛox adjacen vit᷑ Conr 
p2ed dirigend Et quia pb Defendens hoc 

Doo 2 non 
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non dedĩt ei conceditur,8cJo.pcept eft vic gs 
venire fat hic in Octa b li Hillary xtf, 8c. de 


Pꝛor & vilũ in Com pö extra hundzed pzed 
Pzꝛeditte ville de Dale pꝛox adiaceũ ꝓ quos, & c. 
Et qui nec, dcr. ad Recagy & c. quia tam, &c. 


Challenge becauſe the Sheriff and two Coro. 

ners are Tenants of the Plaintiff, and a 
Ven. fac. awarded to the reſt of the Co- 
roners. . 


Et fup hoc ps A. B. dit᷑ qd tam pd C. D. mi⸗ 
les nunc vic Com pd qm E. F. & G. H. dua 
Cozon ſunt Tenentes ipſius nunc I. Et in- 
fra diſtrictionem ſuam Et ea de cauſa pet 
be ipſtus Dont Regis de Ven. fac. hic xtf,&c. 
E. A. & R. P. reſtiũ Cozon ejuldem Dont 
Regis in Com̃ pd dirigend ad triand exit pd 


& quia pd w. hoc non dedĩt ei conceditur, & c. 
Jo. pꝛet E. A, & R. P. quod Ven, fac. 


hic, &c. N | 


Challenge where after the laſt Continuance 
the Coſin of the Plaintiff is made Sheriff 
- after Iſſue joyned. 


Quia tam, &c. Ad quem diem hit veñ 
partes, &c. Et vic non miſit bre Ct ſuper 


hoc pꝛedickus Quer dif qu poſt ultimam con⸗ 
tinuationem placiti videł poſtea Octa b lc̃i 


Pichis ultimo pzefico de quo die loquela po 


5 


OSS I —_— > oo AI as 


Precedents, - ©; 
ulk continuak kuit hic uſqz ad hunc diem lei. 
licet tali die ultimo pꝛekito Dominus Rex 
nunc per tas ſuas patentes Commiſſit cui⸗ 
dem A. B. miłi cuſtodiam Com pd quarum 
quidem literarum pateũ petextu idem vie 
Com illius jam exiſtit Quiquidem A. B. eſt 
Conſanguineus pd quet vizk fit, &c. Et ea 
de caula pet bꝛeve Domini Regis de venire 
fac. hic xij, &c. Co20n Dit᷑ Con Regis Cory 
Pb dirigens Et quia p2zedictus Defendens hoc 
non didicik et conceditur, & c. Et pꝛet᷑ eſt 


Cozon Dom. Regis Com̃ Pd ven. fac, &c. 


Challenge becauſe the Sheriff is of Councel 

with the Plaintiff, and hath reccived Fees, 

and the D: fendant doth deny the Chal- 

lenge, therefore the Venire fac. awarded to 
to the Sheriff notwithſtanding. 


Et ſuper hoc pdictus quet dif gd quidem 


A. B. vic Conr pd modo exiſtit quiquidem 


A. B. eſt de conſiliis ipſius quer & habet de 
eodem quer Annuum Redditum five feod rl. 
Et ea de cauſa pet bre Dom Regis de veni' 

faciend'ꝰ hic tj, &c. Coꝛoñ Dom Regis Conr 
Pd dirigend Et quia p2edictus defenvens hoc 
dediẽ Jö non obſtante allegationis pd quer 
p2ec eſt vic, &c. 


Challenge 
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Challenge becauſe the Plaintiff is Brother 
to the Sheriff. 


Et ſuper hoe quidem querens dic g A. B. 
miles modo vit᷑ Com̃ ps exiſtit & frater ejuſs 
quer Et ea de cauſa pet bfo Dom Regis de 
Venire faciend* hic ij, &c, Co20n dif. Donr 
Regis Com po dirigend Et quia pd defens 
dens hoc non didicit et conceditur, &c. Jõ, &c. 


Challenge where the Plaintiff is Sheriff, and 
one of the Coroners in his Tenant, 


Ct ſupet Hoc ps Muet vic qb iyſe eſt vik 


Com̃ p & q ſunt in eodem Com Duo Co⸗ 
ron videlk R. H. & R. D. quodq; idem R. H. 
unus Coꝛoñ ejuldem Com tenet de ipſo quer 
unum PMeſſuagium, &c. p fidelitatem & ans 
nuum reddit ſingulis annis ad feſta, &c. per 
equales pozkones ſolvend Et eis de cauſis 
pek bre Dom Regis de Ve fac. hic xtf, &c. 
platk R. D. alt Coon Cori pꝛes dirigend 
E quia, &cc. conceditur Et pꝛecept. eſt eidem 
R. D. qd, &c, 


Another Challenge to the ſame purpoſe. 


Ct ſup hoc idem queT dit ad A B. vis &c. 
tenet 10 aer kre cum pertin, &c. de ipſo 
quet᷑ ut de Pannerio, &c. per fidelitatem, &c. 
Et ea de cauſa pet bte ut ſupꝛa. 

Challenge 


aca 
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Challenge becauſe the Wife of the Plaintiff 
is Kin to the Sheriffs Wife, 


Et ſuper hoc idem Nuerens dif qu pdicka mich. 11 H. n 
Bridgitta nunc uxoꝛ H. I. modo vic Com ÞdÞ Rot. 433. 
conſanguinea A. uxozi pzefat quer videlt ; 
fillia Miſozoꝛis ipſius A. urot pꝛefat᷑ quer 
Et ea de cauſa pet bre, &c. Cozon, &c. 


Challenge becauſe the Plaintiff is the 
| Sheriffs Servant. 


Et ſuper hoc idem Quet dif gs ipſe eff 
ſerviens & de libꝛea R. T. millitis modo vie 
Com pd & ea de cauſa, &c. 


Challenge after the Jury Impannelled, re- 
torn'd and called, becauſe the Prie in Aid 
is Sheriff, and of the Councel of the Plain- 
tiff, and a Diſtringas Jur* with A. 10 
tales Coronꝰ awarded. 


Et modo hic adhunc diem beütam 5s R. 
Ac pdicti J. S. & W. V. qui ſe ſeperatim 
junref, &c. quam pb W. M. p Aito2n ſuos 
Þd c Jur inde impannellat exact quidem eo- 
rum ven c quidem eozum non veñ pꝛout pa- 
tet in pannello, &c. & ſuper hoc pd R. H. ac 
Pd J. S. & W. V. qui ſeperatimejunxer &. 
dic gd p2eb J. S. modo vie Com pb exiſtic 
quovg idem J. S. eſt de feodo Þd W. Et . 

it 


Sur Hill. fis. 
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lie in pꝛemiſlis E aliis negociis ſuis etaliis 
de cauſis pet bre de diſtring Jur Jure pꝛe⸗ 
dice unacum 10 talib? de viſu pd eis 
imponend Coꝛoñ Dorit Regis Com pd diri- 


gend ſuper quo queſit eſt a pdicto W. M. ſt⸗ 


quid pꝛo ſe habeat vel di Sciat quare bre 


illud Coꝛoũ Donr Regis. Com̃ pos diffring 


Jut᷑ Jure po unatum 10 talibꝰ de viſu-pzed 
eis impoũend tatione permiſſozum fieri non 
debet quia dit᷑ qd non J5 pe? eff.Co20n Donr 
RecisÞp3dqb-viſtring Jur Jure po pomnes 
terras, &c. c qð de erit, &c. Ita qv habent 
co2p02a, &c. ad fat᷑ Juram pd Ct appon ei 10 


tales, Ons | 


Challenge becauſe the Plaintiff is one of the 
_ Sherifls of London, and the Ven fac awarded 
to che ther Sheriff. 


Et ſuper hoc hvicus Querens dif as ipſe 
ar .quiden” Jotiannes Blunt miles ſunt vit 
London & p26 eo qb-ipſe-eft unus vic London 
pek qb pꝛoceſſus de Venire fac. hic xt, &c. ad 


ttiand exit pdictiim pfar J. B. tantum viri⸗ 


getur, &cc. & queſit eſt a pfak defend fiquid 


dicere Dciat quare p2oceſſum illi fat Johan- 


ni Blunt altero vic & c. tantum ea ratione 
fieri non debet qui dit qs non J6 p2ef eft ei⸗ 


dem Johanni Blunt altero vit᷑ &c. q ven. fac. 


in Octa b pur: Ita gd pdictus querens in nul⸗ 


lo fe intro mittak rij, &c. per quos, &c. qui 
net, dec. ad recogñ &c. quia tam, &c. 


Challe nge 
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Challenge to the Deputy Sheriff, becauſe he 


Impannell'd and retorned the jury at the 
inſtance and denomination of the Plaintiff, 


Et ſuper hoc pb Dekendens Calumpũ Ar- 
raiam̃tum pannelli Jurate pd eo gb pannel- 


lum illud fackum & arratak fuic pT.w.ſub vic 
Com pd ad denominationem p2eb quer c in 
favoꝛem & pꝛomotionem ejuſdem quer Que⸗ 


quidem Calumpnia p Triatozes ad hoc eleck 
t Jurat Comperta eſt vera Jo; &c. 


Challenge by the King's Sctjeant upon an In- 
dict ent of Felony, cane the Sheriff re- 
torn'd the Jury of Life and Death at the ir © 
ſtance and requeſt and denomination of 
the Priſoner, | 


Laurentius B. nuper de A. in Com̃. pred. 
gen. capk & c. Recitando totum indictamens 
tum uſq Jo fiat inde Jura &c. luper quo 
A. B. ſerviens Dom Regis ad legem pꝛo eo- 
dem Domino Uege Calumpn Arraiament 
pannelli Jure pö quia dic qd pannellum il⸗ 
lud fack & arraiat fuit p Henricum Forteſcue 
vik Com $9 ad denominationem pkak Lau- 
rentii 4 in favoꝛem & p2omotionem ejuldem 
Liurentii quequidem Calumpn y Triatoꝛcs 
fade Jur comperk eff. vera Jo pannellum a- 
moveatur c caffettr, &c. & Venue lac. àward⸗ 
ed to the Coꝛon. 


P b Challen&= 
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Challenge by the King's Serjeant for the King 
co ſome of the Jury for Default of Frechold, 


to the value of 408. per Annum. 


Duper quo facta publica pꝛoclamatione p20 
Domino Rege,&c. ac quidem J. G. miles ler- 
viens dif Donr Regis ad legem nunc pꝛo eo- 
dem Domino Rege ven # quidem Jur modo 
comparen videkt J. L. in Juram ph Jurat 
exiſtit Et quia refid Jut̃᷑ ejuldem Jute modo 
Comparen non habent acras leu tenementa 
in Com pb ad annuum valozem xl s.a pannel- 
lo illo penitus extrahuntur, 6c. 


Entry of a Mich, 23 and 24 Eliz. Rot. 109. Theres 
Challenge af. foze came thereupon the Jury befoze the Lo2d 
ter Iſſucjoyn'd the Bing at Weſim. the day, 8c. and who 
riff is amo- neither, &c. to Recognize, &c, becauſe as 
ved, &c. well, &c. the ſame day is given to the ſaid 
parties there, 8c. at which day befoze the 
ſaid King at Weſtm. came the ſaid Partics 
by their ſaid Attozneys, and the Sheriff lent 
Betweeniparþ. not the WMzit; and upon this, the lame 
ley and Vier- Plaintiff ſaith , That after the laſt conti⸗ 
fon. nuance of the ſaid Plea, that is to ſay, aftet 
the Saturday next afier, &c. now laſt paſt ; 
krom which day the ſaid Plaintiff was conti- 
nued here until this dap, that is to ſay, the 
dap. &c. R. P. Elq; late Sheriff of the laid 
County of E. from the ſame Office of She- 
riff of that County was duely amoved, and 
the laid King now by his Letters = 
hat 


"ye . . "RS 
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ha:h Committed unto one T. P. Bnicxht, the 
Cuftody of the ſaid County of E. by pꝛe⸗ 
tence of which ſaid Letters Patents the ſaid 
J. P. now rematneth Sheriff of that County, 
which ſaid T. P. of A. at A. afozeſatd, twk 
to his Mike Anne of the Blod of M. now 
the Mike of him the Plaintiff ; that is to 
kap, the Daughter of R. D. the Son of W. 
D. Knight Father of Anne, Mother of the 
faid M. now Wife of him the Plaintiff ; 
which ſaid T. P. Knight, and A. had Iſſue 
between them A. P. pet alive, and in full 
like remaining at A. afozeſaid, and this he 
is ready to pꝛove, &c. And out of that cauſe 
he pzapyeth a Wait of the Lady, the now 
Nueen, of Venire fac, to try the ſaid Iſſue in 
foꝛm afozeſaid foyned, to be directed to the 
Coꝛoners of the ſaid County; and becauſe the 
laid Defendant dath gain-fay, and doth not 
graut that to be true, therefoze notwith- 
ſtanding the ſame Challenge, a Command Challenge 
is to the Sheriff, that he make to come gain-caid. 
Twelve, &cc. ok the Uiſne of B. by whom, &c. 


Eaſter Term, 38 H. 8. Rot. 558. And here⸗ Challenge to 
upon the Dekendant doth Challenge the Ar⸗ A 
ray of the Pannel of the laid Jury, becaule ners made the 
he laith, That that Pannel was made and pannel at the 
arrayed by A. and C. Coꝛoners of the ſaid Denomination 
County at the Denomination, and in favour ofthe Plaintiff- 
of the Pannel of the ſaid Plaiftciff, and this 
he is ready to verifie , and requeſteth that 
the ſame Pannel map be quaſhed. And the 


PPP 2 ſain 
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ſaid Plaintiff: faith, That the ſaid Pannel 
by the laid: Co2oners was well and equally 
made; and not at the denomination , noz in 
favour, noz in-pzomotion of the. ſaid 'Plain- 
tiff ; whereupon the ſaid Juſtices by the con- 


ſent of the ſaid Parties, did choſe and al⸗ 


ſign D. and E. two of the ſatd Jury now aps 

zearing, to try the ſaid Challenge; which 
aid Trpoꝛs being elected and tryed, ſap up⸗ 
on their Oaths, That the laid Paynel was 
well aud faithfully made and arraped by the 
laid Cozoners, and not at the denomination, 


either in favour no2 in promotion of the ſaid. 
laintiff ; whereupon the Jurozs of the 
ſaid. Jury being called, {PP ac. gnd ſwo2n, | 


lap, &c. 


A Precedent: of Challenge to the Array, 
Pay it pea you, Pr. Baron, This En- 


fi uelt you ought not to take,fo2 that Sir John 
damſden Knight, Dheriff ok the County of 


York, who did retozn the Pannel between the 
ſaid A. Plaintiff, and B. Defendant, is Co- 


lin to the Plaintiff, &c. and ſhew how of. 


Rinn, &c. and ſo where the Challenge is 


fo; lack of Pund2edozs , oz other principal 
Challenge put it down, &cc. and this he is 
ready to averr, whereof he pꝛays Judg⸗ 


ment, and thas the ſaid n be qualbed, 


Or 


1 
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Or thus, And now at this day S. &c. comes 
the akozeſaid J. S. Plaintiff, and J. B. De- 
fendant by their Attozneys, and the Juro2s 
alſo impannelled and demanded did come, 
and thereupon the ſaid J. B. doth Challenge 
the Array of the Pannel afozeſaid , be- 
Cauſe, &c. 


This mult be put in Writing, but under 
Counſels hand , where the Challenge ts co 
the Poles, it is in ſhozt way by a Uerbal 
Challenge; ſ& the learning of this is excel- 
lent, and copious in our Boks, 


A Precedent of a Plea after the laſt Con- 


tinuance. 


And now at this day, 6:c. comes ſuch a 
one Defendant by J. C. his Councel, and 
ſaith, This Action rhe Plaintiff againſt the 
Defendant ought not to. maintain; foz that 
after the Quindene. of the Holy Trinity laſt 
paſt, from which dap until ſuch a day in Mi- 
chaelmas Term next, unleſs the Juſtices of 


Aſlizes befoꝛe come ſnch a dap, &c. the Action 


afozeſaid is continued, &c. the Plaintiff by 
his Ded dated, &c. did Releaſe, &c. and 
ſhew the Matter what it is⸗ whether in abate- 
ment in Ear dilatozp, oz peremptozp, as 
the Caſe is, &c. and this 3 is ready 
to averr. 5 | 


Note, 
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Note, Brook in his Abridgment, tit. Con- 
tinuance, 61. & 83. ſlaps, That after the 
Juqueſt is awarded to fnquire of Damages, 
The Defendant cannot plead a Plea Puts le 
darrein Continu ince, becauſe he hath no day 
in Court to Plead. | 


The day of Niſi prius, and day in Bank 
are all one; ſo that a Releaſe made betwixt 
theſe days cannot be pleaded in Bank; but it 
ſeems that a Releaſe made between the day 
of the Venire facias retozned, and the Wait 
of Niſi prius awarded, and the day of the 
Niſi prius may be pleaded at the day of the 
Niſi prius, but not after the.Uerdict, 21 H. 6. 
fo. 10. Bro. tit. Jour. &c. 31 tit. Continu- 
ance, 76. 42. 27. 13. 


A man ſhall have but one Plea after the 
laſt Continnance 3 fo2 the Plaintiff Gall not 
be delayed ad infiaitum, 16 H. 7. 1 1. Bro. tit. 
Continuance, 59. 41. 45, 46. 5. 21. 


After the Jnqueft taken by default, and 
befoze Judgment the Defendant came and 
pleaded an Arbitrament, made after the laſt 
Continuance; And by the Opinion ok the 
Court, he had no day in Court to plead this 


Plea, and 'twas ſaid, That he could Plead. 


no Plea in kich Caſe, but as Amicus Curiæ, 
and ok matter apparent he ſhall be. receiv- 


ed; otherwiſe, he mult reſozt to his Au- 


dita 
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dita Quærela 21 H. 7.33, Broke ibid. 38, 


But if the Jury remain koz default of 
Jurozs, the Dekendant map plead a Re- 
Leaſe, &c. at the day in Bank Puis le dar- 
rein Continuance, although he did not offer 
it at the Niſſ prius, otherwiſe if the Jury had 
been taken at the Niſi prius, 22 H. 6. 1, 
Broke. ibid. 30. | 


If it be pleaded at the N.ſi prius, the 
Court Recozd the Plea, and diſcharge the 
Inqueſt, and give dap to the parties in 
ank, Bro. ibid. 34. 8. 


In Debt after Illue joyned, the Defen- 
dant at the Niſi prius pleaded Payment of 
part after the latter Continuance in Abate- 
ment. And the Jury being diſcharged, and 
the Plea adjourned in Bank; foz that no 
place of Payment was pleaded, the Plain- 
tiff had Judgment to recover his Debt, be- 
cauſe after Iſſue joypned, no R-ſpondes ouſter 
can be awarded, L. 5. E. 4. 139. Aleyn's Re- 
ports 66, in the Caſe of Beaton and Forreſt. 


Now, although when difficulty ariſes in 
the Evidence, the matter is moſt commonly 
(ot late) found ſpecially, and Demurrers on 
the Evidence are ſeldom uſed z pet in almuch 
as it ts ſometimes done, and that our P2as» 
cticer may be prepared with an Authen- 
tick Pecedent fo2 that purpoſe , J chall 

| (rans 


Demurrer. 
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tranſcribe one out of Coke's Entries, fo, 
134. viz. 


Poſtea die c loco Infra Content Coꝛam 


Jacobo Dyer Wilite Capitali Juſtitiar Down 


Regine de Banco & Nicolao Barham uno ſer- 
vient dick Dom Regine ad legem Juſtit᷑ ip- 
ſius Dũe Regine ad aſſiſas in Com N. Ca- 
piend aſſign p fozmam ſtatuti, &c. veütam 
infra nominak J. A. qui infra ſcript H. C. 
P atturnak ſuos infra Content 4-Jut Jure 
unde infra fit mentio Tract fimilik vener., 
Nui ad veritatem de infra Contenk dicens, 
eleci, triati, & Jurati fiier Super quo 55 
H. ꝓ quendam J. B. de Conſilio ipſius H. C. 
manutentione exitus interius Junck Cozam 
Pfat Juſt Jut̃ pö in Cvidentts oſtend & dic 
quod, &c. | Here recite the Evidence trucly | 
unde petit Juvdicifi, & qs Ju pd veredick 
ſuum de & ſup infra Content p20 ipſo H. 
reddant, &c. | 


Et pd J. A. pquendi C. J. de Confilio ſus 
dic qd materia pd p pfat H. C. Ju prev 
ſupius in Cvidentiis oſtenk minus in lege 
exiſtit ad pꝛo band exitum interius Junck P20 
parte ejuldem H. quodq; ipſe ad materiam 
illam in fozma pd in Evident oſtenk neceſle 
neceſle non habet nec plegem tert᷑ tenet re- 


ſpondere, & hoc paratus eſt verificare, unde 


pꝛo defectugſufficienf mater Jut ps in hac 
parte oltenſ, dem J. petik Judit c quod 
Jut de Ueridick ſto ſup Exit pd reddend er- 

oneretur 
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oneretur ck debitum ſuum infra ſpef una 


cum dampn ſuis occaſtone de tent debiti iklius 
fbi addiundi cari, &c. 


Et pd H. C. Ex quo ipſe ſuffic mater in 
lege ad manutenen exif infra Contenk p20 
parte ipſius H. Jut᷑ ped ſupius in Evi dent 
oſtenl. a ipſe pat eſt verificare, qua quidem 
materia pd J. non dedicit nec ad eam aliqua- 
liter reſpond led verificationem illam admit- 
tere omnino recuſac pek Judit, c qd p2ed . 
ab actione ſua p2ed verſus Cum habend pze- 
cludatur; ac gb Jud p2ed ve Ueredict ſnoſup 


exit p2zed reddend onerentur, &c. 


A Precedent of a Demurrer upon the 
Evidence. 


And now at this day the ſatd P laintiff and 
Defendant by their Attoznies did appear; 
and the Jury likewiſe did appear and were 
twozn, &c. upon which Sir T. W. Ser: 
jeant at Law; of Councel with the 
Plaintiff, gave in Evidence ſo and ſo; 
and repeat it truely , and did require the 
7 to find foz the Plaintiſt, upon which, 
. of Councel with the Defendant faith, 

That the Evidence and Allegations afoꝛe- 
faid alledged , were not ſufficient in Law 
to maintain the Iſſue joyned fo2 the Plain⸗ 
tiff, to which the Defendant niedeth not, 
no; by the Laws of the Land is not holden 
Nqq ty 
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to give any Anſwer, wherefoze foz default 


of ſufficient - Evidence in this behalf, the 
Defendant demands Judgment, that the 
Jurozs afozeſaid ok giving their Uerdict be 
diſcharged, -&c. and that the Plaintiff be 
barr'd from having a Uerdic, &c. Then 
the Plaintiff foyns and ſays, That he hath 
given lufficient matter in Evidence, to 
which the Defendant hath given no An⸗ 
lwer, &c. and demands Judgment, and 
that the Jury be diſcharged, and that the 
Defendant be Convicted 3 then the Jury 
may give Damages, if Judgment ſhall hap- 


pen to be koz the Plaintiff, 6c. 


A Bill of Exception. 


Memorand. That the Firſt day of Auguſt, 
An. 1650 ekoze T. P. and W. Juttices 
of our laid Lo2zd the King fo2 taking 
of Aſſizes in the ſaid County aſſigned , 
in a Plea of Lrefpaſs and Cjectment , 
which J. S. in the Court of our ſaid Lo2v 
the King befoze himſelf , by Bill doth 
P2olecute againſt E. B. ſuppoſing by the 
laid Bill, that the afozeſaid T. B. &c. and 
recite the ſtibſtance ok the Declaration, oz 
what it is, &c. and the Iſſue, and then 


what the Evidence to prove the Defendant 


guilty was, &c. which here was a Durren- 
der of a Copphold out of Court, &c. and 
that he deſired the Jurp afo2cſaid to — 
| | their 
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their Uerdict foy the ſaid T. B. of and up- 
on the Pꝛemiſſes, and that he likewiſe 
deſired the Judges afozeſaid that they would 
infozm the Jury afozeſaid , that the Dur- 
render afozeſaid out of Court made, was 
cod and effecual in Law, and the afoze- 
laid Auſtices, the akozelaid Surrender of 
the Land afozeſaid, with the Appurtenans 
ces made out of Court of the Pannour a- 
fozeſaid, in fozm afozeſaid, did affirm to the 
ſaid Jurozs was not god in Law, by which 
the ſaid Thomas foz that the akozeſaid 
matter to the ſaid Jurozs in Cvidence 
ſhewed doth not appear, &c. did requeſt of 
the ſaid Juftices accozding to the fozm of 
the Statute in ſuch caſe p2ovided this pꝛe⸗ 
ſent Bill, which doth contain in it the 
matter afozeſaiv above by him to the Ju⸗ 
rozs afozeſaid ſhewed, by which che ſatd 
Juſtices at the requeſt of the laid Thomas 
this Bill lave ſealed at D. afozeſaid. 


1. Weſtm. 2. 31, 13 E. 1. When the 
Juſtices will not allow a Bill of Exception 
upon Pꝛaper, if the Party impleaded ten⸗ 
der the ſame unto them in Waiting, and 
requires their Deals thereunto , they oz one 
of them ſhall do it. 


2. Ik the Exception ſeated be not put 
into the Roll , upon Complaint therect 
to the King, the Juſtice ſhall be ſent fo, 


and ik he cannot deny the Deal, the Courc 
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ſhall p2oceed to Jud zment accozding to the 
Exception. 


This Bill of Exception is given by the 


Statute Weſtm. 2. cap. 31, befoze which 


Statute a man might have had a Wait of 
Erroz; fo2 Erroz in Law either, in reddi- 
tione ſudicii, in redditione Executionis 02 in 
Proceſſu, &c. which Crroz in Law mult be 
apparent in the Necozd, oz foz Erro in fait; 
by alledging, matter out of the Necoꝛzd, as 
the death of either party, &c. befoze Jubg- 
ment. But the milchiek was ik either par- 
ty did offer any exception, pꝛaying the Juſti- 
ces to allow it, and the Juſtices over-ruling 
it, ſo as it was never entred of Keco2d, this 
the party could not aſſign foz Erroz, becauſe 
it neither appeared within the Recozd, no2 
was any Crroz in fait, but in Law, and ſo 
the party grieved was without remedy until 
this Dtatute was mane. 


This Act extendeth to all Courts, to all 
Actions, and to both parties, and to thoſe who 
come in their places, as to the vouehee, &c. 
who comes in loco tenentis. 


It extendeth not only to all Pleas Dila⸗ 
tozy and Perempto2y, &c. to Pꝛapers to be 
received, Oier gf any Keco2d o2 Deed, and the 
likes but alſo eo all Challenges of Jurozs and 
any material Evidence given to any Jury, 
which by the Court is Dyer-rulep, 2 Init. 


0 * 
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All the Juſtices ought to Seal the Will of 
Exceptions, pet if one doth it, it is ſufficient, 
if all refuſe, it is a contempt in them all. 
And the party grieved may have a Wut 
grounded upon this Statute, commanding 
them to put cheir Deals Juxta formam Statu- 
ti. & hoc ſub periculo quod incumbit nulla- 


tenus omittatis. 


The party muſt pꝛay the Juſtices to put 
their Deals, but it they deny it, they may be 
commanded, and may do it after Judgment. 


Ik the party grieved be dead, his Yeirs oz 
Cxecutozs, &c. acco2ding to the Cale, map 
have a Mꝛit of Crroz upon this Bill of Ex- 


keptions. And no diminution can be alledged, 


fo2 the parties are confined to the matter in 
the Bill. 


If the Juftice dye befo2e he acknowledgeth 
his Deal accoꝛding to the Act, a Scire fac. ſhall 
No to his Erecutoz 02 Adminiſtratoꝛz, fo2 the 
Death of the Judge is the act of God, which 
ſhall not p2ejudice the party: As in the caſe 
of a Certificate of the Marſhal of the King's 
Þoft, that the perſon outlawed was in the 
King's Dervice beyond Dea, in a Wait of 
Erroꝛ a Scire fac.ſhall go to the Parſhals Cre- 
tutoz oz Adminiſtratoz upon ſhewing the 
Certificate. 5 


If the Judge denyeth his Seal, the party 
may pꝛove it by Witneſies, ib. Error 
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Error of a Judgment at the Gzand Bel 
. ſions in the County of Pembrok, in an Aſſiſe 


of darrein Preſentment, by Henry Cort agatnſt 
the Biſhop of St. Davids, Dorothy Owen & 
al. foz the Church of Stackpoole. | 


The fourth Erroz aſſigned was, becauſe 
the Iſſue being, whether H. Cort did laſt 
pꝛelent one R. D. the laſt Incumbent who 
was inſtituted and inducted upon his Pzeſen- 


tation: The Plaintiff offered in Evidence 


Letters of Inſtitution, which appeared to be 
aud ſo mentions that they were ſealed with 
the Deal of the Biſhop of London,becauſe the 
Withop of Dt. Davids had not his Seal of Df- 
fice there, And thoſe Letters were made out 
of the Dioceſs; And the Defendant had de- 
murred thereupon, That thoſe Letters were 
inſufficient, and the Demurrer was denyed, 
which Jones laid was an Erroꝛ, becauſe they 
ought to have permitted the Demurrer, and 
ſhould have adjudged upon it. But it was 
held that the not admitting of the Demurrer 
ought not co be aſſigned ko; Erroz: fo when 
upon the Evidence the matter was over-ruled 
by the Juſtices of Aſſize, That was a pꝛoper 
cauſe of a Bill of Exceptions, and the reme- 
dy which the Statute appoints in that Cale; 
And koꝛ the matter of the Letters of Inſfitu- 
tion ſealed with another Seal, and made out 
of the Dlosels, it was held they were god 


enough, fo2 the Seal is not material, it being 


an Act made of the Inſtitution c the wziting 
2 and 
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and ſealing is but a teſtimonial thereof, which may 
be under any Seal, or in any place. But of that point 


they would adviſe, Croke 1. part 340. 
Note, This Bill is to prevent rhe precipitancy of 
the Judges, and ought to be allowed 1n all Courts, 


and in all places of Pleadings, and may be put in at 
any time before the Jury have given their Verdict. 


But this Bill is rarely uſed, there being impar con- 
greſſus, betwixt the Judge and the Coancel ; and the 
Prudence of the Judges induce them to find ſpecial 
Verdicts in Caſes of doubt and difficulty. | 


A Releaſe Pleaded at the Aſſiſes after Iſſue joyned. 


Et pred. Def. in propria perſona ſua ven. & dic. 
quod pred. Juſtic. Dom. Regis hic ad caption. Jur. 
pred. inter ipſum Def. & prefat. Quer. procedere non 
debent quia dic quod poſt xii diem F. ult. preterit. 
de quo die Jurat. pred. inter partes pred. continuat' 
fuir, & ante hunc diem |, ſcilt. diem de Aſſiſe] ſcilt. 
primo die M. Anno, c. apud, c. pred. Quer. per 
nomen, &. remiſit, relauavit, c. Et hoc, c. 


unde pet. q uod juſtic. pred. ad captionem Jur. pred. 


ulterius procedere nolunt. 


The Death of one of the Defendants Pleaded after 
the laſt Continuance. 


Er pred, Def. per 4. B. Attorn. ſuum ven. & pred. 
I. non ven. & ſuper hoc pred. Def. dic. quod poſt ult. 


continuarionem placiti pred. ſcilt.poſt xv. Paſche ult. 


preterir. de que die loquela pred. ult. continuat. fuit 
hic uſq. ad hunc diem ſcilt. in Cro. (ce. Trin. tunc 
prox' ſequenꝰ & ante eundem diem ſcilt. decimo die 
Maii ult. preterit. pred. T. apud A. pred. obiit Et pet. 
quod null. proceſsꝰ nec aliquid aliud in placito pred. 
ulterius verſus prefar. 7. fiat Et quia pred. 7, & K. hoc 
non dedic. Ideo null. proceſſ. nec aliquſd aliud in pla- 


cito pred, verſus prefat. 7. fiat, &c. 
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A Baron Challenges the Panne] becauſe no Knjght was 
. Fetorned of the ſame. © ; 


Er ſup. hoc idem 7. calumpniat arraiament. pa- 
nelli pred. quia dic. quod ipſe eſt & rempore arraia- 
ment. panclli il jus fuit Baro hujus Regni Axgliæ, lo- 
cum & vocem haihens in quol. : Parhamento hujus 
Reg. Quod q; in co:em pan lo nullus Miles nominat. & 
retorn. exiſtit Er hoo paratus eſt verificare unde petit 
Judicium & quod panellum illud caſſetur, e. 


Evidence, and demarrer ub Evidence, Middleton 
againſt Baker. cro. Eliz. 42. fol. 751. 


In Eject. It was held by all the Court upon evidence 
to 2 Jury, That if the Plaintiff give in evidence any 
matrer in v riting, or Record. or a ſentence in the Spi- 


ritual Court, ( as it was in this caſe) and the DPefen- 


dant offers to demurr thercupon, the Plaintiff ought 
to joyn in the demurrer, or wave the Evidence, be- 
cauſe the Peſendant ſhall not be compelled to put 
mztrer of difficulty to Iay Gene, and becauſe there 
cannot be any variance of a matter in writing. But 
if either party offer to demurr, upon any evidence 
given by Witneſt, the other, -unieſs he pleaſeth, ſhall 
nat be con:pellcd to joyr, hecauſe the Credit of the 
teſtimony is to be examined by a Jory, ard the Evi- 

ence is incertain, and may de enforced more or 
leſs. Bur both parties may agree to joyn In demur- 
ret upon ſuch evidence. Ard in the Queens Caſe, 
The other party may not demurr upon evidence 
fhewn in Writing, or Record, for the Queen, un- 
jeſs the Queens Coutcel will thereto aſſent; But the 
Court in ſuch caſe ſhall charge the Jury to find the 
matter ſpecially, as appears 34 H. 8. Dyer $3. But 
tiuis is by Prerqg ative. vide lib. 4. 104. the fame caſe; 
and 1. Int. 54. where my Lord Coob ſays; If the 
Plaintiff in evidence ſhew any matter of Record, or 
Deeds, or Writings, or any ſentence in the Eccleſi- 
aſtical Court, or other matter of evidence by Pony 
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of Wirneſſes or otherwiſe, whereupon doubt in Law 
ariſeth, and the Lefendant offer ro Demwyrr in Law 
thereupon, the Plantift cannot reſuſe to joyn in de- 
murrer, no more than in a Demurrer upon a Count, 
Replication, and lo & converſo, may the plaincife 
Demvrr iu Law upon the evidence of the Defendant: 
but the Kings Councel ſhall not he enforecd to joyn 
in Demurrer; hut in that Cafe, the Court may direct 
the jury to ſind the ſpecial matter. So that the ſe- 
yeral ſorts of evidence make no difference, as to 
the joyning in Demurrer. 1. part Lion. 205, 

Darroſe agaluſt Newbotr. Cro. 4. Cav. fol. 143. 
In Error of a Judgment in Bridgewater: The Error aſ- 
ſigned was, for that, in an Action upon the Cale ſur A.. 
umpſet.the parties being at iſiue, a demurrer wes joyned 
upon the evidence, and thereupon the juiy diſcharg- 
ed, and afterwards, judgment was givea for the Plain- 
tiff, and a Writ of Iuquiry of damages awarded, and 
damages found, and judgment thereupon : where the 
Jurors which came to find the Iſſue, although by the 
Demurter they were diſcharged of the Itue, yer ought 


to have aſſeſſed damages conditionally, if judgn ent 


ſhould be given for the Plaiutiff. And in proof thereof 
was cited Mis and Schalaſtica's Caic in Plo. Com. fn. 
4©8:and the old Books of Entries, c. And it was feid 
by the Court, If rhefe Precedents be good Low, Nico it 
may be inquired of by the fare jury conditionahy: 
But it may be as well inquired of by a Writ of Inquiry 
of damages, when tie Demurrer is determined: And 
the mo{t uſual courſe is, when there isa demurrer 
upon evidence, to diſcharge the jury without mite 
inquiry. But as My Lord Chief Baron 2ovtagre 
held at the Aſſiſes in Canbriage hire, 1682. it may 
In the Aſſiſe by R. Nwis and Scholaſtica his Wife a- 
gainſt Larþ and Hunt, which was taken by 
default, The Precedent in Plowd. CoM. as to this 
matter runs thus. Recogy* Aſſiſæ pred. exacti vere- 
runt, qui ad veritatem de premiſſisdicend. electi, triati, 
8 J irati fuerunt, ſap. quo Willielmus Bendlows Sete 
CE TN viens 
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viens ad legem de conſilio predictorum R. & Scho- 
laſticx in manutentione Affiſæ pred. coram juſtic. 
Dominæ Reginz de Banco hic in evident. Recognit. 
Aſſiſæ pred. dixit, quod diu ante diem impetrationis 
fa ſſiſæ pred. quidam H. Clarł fuit ſeiſitus, c. Ex condi- 
dit teſtamentum & ultimam voluntatem ſua in ſcriptis, 
inter alia, unde pars inde in hiis Anglicis verbis ſequi- 
tur, videl. _ Alſo this 3s the laſt will and Teſtament # 
the ſald Henty Clark, for and concerning, &c. Et 
ulterius idem Scrviens ad legem ex parte pred. R. & 
S. dedit in evident. eiſd. Recognit. quod, &c. Quo- 
rum pretextu idem jam Serviens ad legem exigit 
quod 11dem Recogn. Aſſiſæ pred. Aſſiſam pred. de te- 
nementis pred. cum pertin' in viſu, &. pro parte 
ipſorum R. & S. triari & comparere debeant, & c. 
Er veredictum ſuum dare debent quod. pred. . 
Lark & 7. Hunt dictos R. & S. de tenementis pred. 
cum pertin' in viſu, ec. diſſeiſwerant, . 

Et pred. W.1 arþ & J. Hin propriis perſonis ſuis dic. 
quod evidentiæ & allegatianes pred. ex parte pred. R. 
& S. ſuperius allegat. minus ſufficien. in lege exiſtunt ad 
manutenend. Aſſiſam pred ad quos ipſi neceſſe non 
habent nec per leg. terræ tenentur reſpondere unde 
pro defectu ſufficien. evident. in hac parte pet. judi- 
cium qvod juratores pred. de veredicto ſuo in pre- 
miſſis dicend. exonerentur, & c. Et quod pred. R. N. 
& S. ab Aſſiſa ſua pred. habend. precludantur, & c. 

Et pred. R. & S. dicunt quod ex quo ipfi ſufficien. 
materiam in manutentione Aſſiſæ pred. in evident. 
recognit. pred. oſtend. quam quidem materiam pred. 
W. Lark & 7, Hunt non dedicunt nec ad eam aliqua- 
lit. reſpond. petunt judicium Et quod idem Jurator. 
inde exonerentur, & quod pred. W. & 7. de Aſſiſa 
illa convincantur, c. Sup. quo dict. eſt Recogn. pred. 
quod inquir. quæ dampna pred. R. & S. ſuſtinuer. 
ram occaſione diſſeifinz pred. quam pro miſis & cu- 
ſtagiis ſuis per ipſos circa ſeam ſuam in hac parte 
appoſit. ſi Tonting, judicium pro eiſdem R. & S. in 
placito pred. ſup. evidentias pred. reddi Qui quidem 
Recogn. dicunt ſup. ſacram. ſuum quod fi conting. 


judicium in placito pred. pro pred. R. & S. ſup. exi- 


dentias 
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dentias pred reddi, iidem R. & S. ſuſtinuer. dampna 


decaſione diſſeiſinæ pred. ad 13 5. 4 d. & pro miſis & 
cuſtagiis ſuis ad 20 5. Et qula ſuſtitiarii hic ſe advi- 
ſare volunt de & ſup, premiſſis priutquam judicium 
inde reddant, dies datus eſt partibus predict. 
c. | | 
Note, ſcveral Exceptions were taken to the manner 
of giving the Evidence: Firſt, for that the intire 


Will was not ſhewed, but part, and that this being 


the foundation of the Evidence, the whole Will 


ought to have been ſhewed; for there might he ſome 


o her matter of ſubſtance, as a Condition, Limitati- 
on, . in the parts not ſhewed. Eur all the Juſtt- 
ces diſallowed this Exception, and ſaid, the party, 
in any Title or Bar, needs ſhew no more, than what 
makes for him. As in an Ac of Parliament, in which 
are divers branches,'cis ſufficient to ſhew that branch 
which ſerves ones purpoſe ; and not like the Caſe of 
a Fine or Recovery of 20 acres, where I muſt ſhew 
the whole Record, although Tam concerned but in 
one acre, becauſe the Originial is intire, and ſo is 
the Record grounded upon it. See alſo Fulmer don 
and Stewards Caſe.Plo. Com. 102. Another Exception 
was, Thar the fine was not ſhewed under the Seal of 
the Court, or rhe Great Seal but one part indented of 
the Chirograph was only ſhewn, which the Jurors 
were not bound to believe, becauſe it wanted a Scat. 
But all the Juſtices were againſt this, and ſaid, the 
Jury might find the Fine of their own knowledge, 
without the ſhewing of the parties; or they 
might find it upon the Credit of any Witneſs that 
had ſeen it, and the ſhewing the part indented, is the 
uſual evidence of a Fine. Note, a Fine indented 
and not exemplified under Seal, &. ſhall nor be de- 
livered to the Jury, 34 H. 6. 25.) And they ſaid, be- 
cauſe it is only the Inducement of the verity to the 
Jurors, the party could not Demurr upon this; for 
the effect of the matter is, that therVis ſuch a Fine 
which is amongſt the Records. And this is the ſub- 
ſtance of the matter, and the part of the Chirograph 


is nothing but the Image of the verity, and there- 


fore 
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forte there could be no Demurrer upon this. 
Another Exception was, that the Recovery was 
not ſhewed under Seal, or at leaſt that the Roll of this 
ought to be alledged certainly; but all the Court 
( except Harper) anſwered, that upon the general 
ſſue ; the Jury might find things that proved or diſ- 
proved. the ſeiſin or diſſeiſin, be they matters of Re- 
cord or otherwiſe, and the Jury could not give 2 
rightful verdict, if they could not find them, and 
whatſoever they may take Conuſance ef themſelves, 
may be given in evidence by words, or Copies, or 
other argumeut of the truth. Tis true, in pleading; 
a man cannot make a title by Record, without ſhew- 
ing the ſame under the great Seal, and if a Record 
be pleaded in Batr, a day may be given to bring ju 
the Record under the Grear Seal ; but ſuch day can- 
not be given to bring in the Record upon Evidence, 
but the finding of it by the Jury is ſufficient, and 
they may find it of themſelves, although it be not 
ſnewed them in Evidence. But perhaps they ſhall not 
be found upon pain of an Attaint to find it, if it be not 
ſhewed them under Seal: But nevertheleſs they may 
find it, and they do well, if it be true. And by the 
ſame reaſon that they may find it, they may take in- 
ſtruction of it by any circumſtance, which induceth 
the truth. ¶ Note if it be nor neceſſary to ſhew the 
Record, and the Jury may find it without; yet 'tis 
not fit to be permitted to prove it in ſuch a manner, 
without ſhewing the Record or a true Copy of it.) and 
the Demurrer upon evidence goes to the Law upon 
the matter, and not to the verity, which is admit- 
ted, and the effect in Law is denyed, for if the par- 
ty will not confeſs the truth of the matter given in 
evidence, then he ought fo to ſay, and put it to the 
Jury to be tryed, and if they find this, where it 15 
alſe, an Attaint lies: But a Demurrer upon evidence 
never denies the truth of the Fact, bur confeſſes rhe 
Fact. and denies rhe Law to be with the party, 
which ſhews the Fact. ; * 
. As to a fourth exception, for want of alledging and 
ayerring that H. clerł had not any other Iſſue gle 
than 
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than John and F. (upon a Limitation of a Remainder 
for want of Iſſue male of H. c. and a title made to 
the Plaintiffs Wife under that Limitation:) The 
ſame Judges anſwered, that which the Plaintiffs gave 
in evidence, is to the intent to perſwade the — 
that they have a good title, and what they ſay ſhall 
be applied as they intended; and as by preſumption 
no man will ſay any thing againſt himſelf, fo it lies 
on the other ſide ro ſhew what is againſt him; and 
although in pleading, certainty ought to be ſhewed, 
( to which the other parry muſt anſwer, and upon 
which the Court may judge, yet in evidence ſo 
great and exact certainty is not requiſite, ſor the Jury 
may found their verdict, ( if the matter be ambigu- 
ous ) upon what is moſt probable, and by the fame 
reaſon that which is moſt probable, is good evidence, 
and therefore it ſhall be intended that H. C. had no 
other Iſiue Male, becauſe the other party did not 
ſnew that he had. 

The Precedent of a Demurrer upon evidence in 
Reniger and Fagaſſa's Caſe, in Plo. Com. fol. 1, In an 
information upon a ſeiſure of Woad imported, the 
Cuſtoms not being paid, nor any agrecment made 
with the Collector in the Exchequer, where the 
Iſue was, whether the Defendant made an agreement 
with the Collector of the Subſidies for the Woad ac- 
cording to the Act, ec. or not. 

Ideo fiat inde inquiſ. ac pro ce quod idem A. Fo- 
gaſja eſt alien. natus, videlt. apud civiratem porrus 
Portugaliæ in Portugalia ſub obedientia pred. Portu- 
galiæ Regis, petit medietatem linguæ ſuæ, . A. B. E. 
M. R. S. c. qui ad veritatem de premiſſis dicend. 
el, triati & jurati Pictus 4. F. in manutentione 
ex uus pred. ſuperius at! patr. juni, & ad proband. 
exit ill. pro parte ipſius 4. fore verũ produxit pred. 
Toe. Wills Collect. Cuſtum & Subſid. Domini Regis in 
portu villæ Soxt hampton ac J. S. adrunw & adhuc 
Clericum five ſervient ipt'us Tho, Wells in dicto offic. 
Collect. pred. nc non quendam F. D. Yeoman ad 
teRiticand. premiſſa in placito ipſius A. ſpec, fore 
Fora, Qui quidem Themas Wills examinatus ſup. Sacre 
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a ſuum 
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Non ie fiftum. 
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fuum coram - Baronihus hic preſtitum in premiſſis, 
dicit, quod, &. (here recite the Evidence.) 

Er pred. Attorn. Domini Regis pro eod. Domino 
Rege dic. quod evidentiæ pred. ſuperius dat. minus 
ſufhcjen. in lege exiſtunt, ad manutenend. ſeu pro- 
band. exit. pred. pro parte ipſius A. F. ſuper ius ad pa- 
triam junct. unde ob inſufficient. earundem evi- 
dent. ac ex quo per evidentias illas non dedicitur fo- 
risfatura bonorum pred. in informatione pred. ſpec. 
i em Attorn. Domini Regis pro ipſo Domino Rege 
petit judicium ac quod eadem bona remaneant Domi- 
no Regi forisfacta juxta formam ſtatuti pred. Et 
pred. 4. F. dic. quod evidenciz pred. ſuperius ex par- 
te ipſius 4. F. dat. ſufficien. in lege exiſtunt tam ad 
manutenend. & proband. exit. pred. pro parte dicti A. 
F. ſuperius ad patriam junct. quam ad excludend. Do- 
min. Regem de aliqua forisfactura bonor. pred. habend. 
Ad quas pred. Attorn. Domini Regis, pro ipſo Do- 
mino Rege minus ſufficienter reſpondit, nec aliquod 
pro ipſo Rege allegavit; unde idem 4. pet. judi- 
cium ac quod pred. bona in dicta informatione 
ſpec. ei reliberentur, quodque ipſe quoad premiſſa 
ab hac Curia dimittatur. Ideo ad judicium. 

Nate, In this Ciſe, the agreement according to the 
Statute, was put in Iſſue generally, and yet the ſpeci- 
al agreement maintained the Iſſue. 

And hex eſoe ver the Evidence do h not warrant, prove 
and maintain the v xy ſame thing that is in Iſſue, that 
Evidence is defective, ard may be Demurred upon. 

Upon non ef ſactum to a Bond dated at York: It 
was laid, in this caſe, that, to prove the Bond made in 
another place doth not prove the Bond nor Warrant 
the Iſſue, hecauſe the delivery is intended to be where 
the Date is; but the Witneſſes prove the contrary, 
and ſo the Iſſue is not proved: Bur ſurely if this be 
found, the Plaintiff ſhall have Judgment as well as up- 
on a Bond dqivered before the date. 31 H. 6. Pleo. 7. 
Rolls 677. But infancy, or made by Dures, cannot 
be given in evidence upon non eft factam, lib. 5. 
whelpdalrs Cale, 119. becauſe thereby the Bond is 


not void but only voidable: Otherwiſe of the 


Bond 
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| Bond ofa Feme Covert, or Monk, for there the Bond 


is void, and fo non eſt ſactum; and ſo of a Bond made 
to a Feme Covert , and the Husband difagree to it, 
or by Husband and Feme, Non eſt factum of the Wife. 

In an Aſſiſe it the Tenant plead Nut tort, nl difſeifin, 
he cannot give in evidence a releaſe after the diſſei- 
ſin; but a releaſe before the Diſſeiſin he may, for 
then there is no Oiſſeiſin upon the matter. 

In a Writ of Right, if the Tenant joyn the Miſe 
upon the meer Right, he cannot give in evidence a 
Collateral Warranty, for he hath not any right by 
it, and therefore it ought to have been pleaded. 1. 
Inſt. 283. 

Regularly, whatſoever is don? by force of a Warrant, 


or Authority, ought to be pleadted. 
But, Note, in all Caſes where one cannot have ad- 


vantage of the ſpecial matter, by way of Plea, there 


he may have advantage of 1 it in evidence: as for ex- 


ample, The rule of Law is, That one cannot juſtifie 


the Death or Killing ofa man; and therefore if one 


kill another in his own defence, he cannor plead this 


ſpecially ; but he may give it in evidence: and ſo in 


defence of his Houſe, againſt Thieves and Rov- 
bers, ec, 

By the Statute 23 M. & cap. 5. any thing done by 
the authority of the Commiſſion of Sewers,. may 
be given in evidence upon the general Iſſue. 

After taking the General Iſſue, the Deſendant cannot 
el ve in evidence any thine that goes in diſcharge 
of the Action; as in Debt upon 17! Debet, he cannot 
give 1n evidence a Releaſe, nora grant to cut Trees, 
to repair upon ul waſt fait, nor mating ofa Ditch 
to amend the Meadow. but that he only lopped rhe 
Trees, he may, if waſt be Aſſigned in (uccidendo 
Arbores, thc. Neither if a Statute was made that all 
Tenants for life ſhould be diſpuniſhable of wait , 
could he give in evidence this Statute 23 V. 8. Dy- 
er 28. for the diſcharge ought to be pleaded, becauſe 
it admirs a Cauſe of Action without ir. 

In Debt againſt Executors, and Aſſets inter rar s, 


in Iftue, Tis good evidence hat they told Land, by the 
WII 


Releaſe, 


Warranty. 
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Relc 25 2. 
Waſt. 


S:atuce, 


A ſets. 
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Will of the Teſtator, &c. and that they had the mo- 
ney. And ſo that they recovered Damages in Treſpaſs 
for goods taken in the life of the Teſtator, &c. 
3 H. 6. 3. | 

In an Iſſue upon Viltenage regardant to a Mannor, 
2 Villain in groſs, is no evidence, Dyer 48. 

In waſt by the Granree of a Reverſion, by Aſon- 
tague and Fitz. The Leſſee may plead that he in 
reverſion ue grant a pas per le fait, and give in evi- 
dence, that he never attorned, or he may Traverſe 
the Attornment at his election, Dyer 31. 

In Treſpaſs, Quart clauſum fregir, the Defendant 
ſays that locus in quo, c. is ö Acres in D. which 1s 
his Freehold : the Plaintiff replies that it is his Free- 
hold, and not the Defendants: The Pefendant can- 
not give in evidence, other 6. Acres in P. which are 
his Freehold, becauſe the plea ſhall be intended te 
refer to the 6 Acres of the Plaintiffs, Dyer 23. 

In Reſcous by the Lord, upon not guilty, the 


© Defendant ſhall nor give in evidence, that he doth 


not hold; by Vavaſour and Bryan: and fo if he ſaid 
nothing is behind in avowry, he ſhall not give in evi- 
dence that he doth not hold of him. T. 9 H. 7. 3. 
In Aſliſe, Feoffment pleaded, the Plaintiff ſaio he 
did not exſeoff modo & forma upon the Deed and 
Letter of Attorney to Inteoff upon condition found, 
if the Attorny made jt withour condition, this well 
proves the Iſſue for the Plaintiff, 12 E. 4. 4- 
If one plead a Feoffment of a Joinrment to his Com- 
panion, or of a Fee Covert,the other may ſay ae enfeoffa 
25, and give the matter in evidence; and the Court 
ſnall inſtruct the Jury of the Law, 18 E. 4. 29. 
Upon the general Iſſue, any thing may be given in evi- 
dence, which proves the Plaintiff had no cauſe of Action. 
Treſpaſs by the Warden of the Fleet, upon nor 


Guilty, you may give in evidence, that he is not 


Warden, 4 E. 4. 7. 5 
So in TieſpMs of a Houſe, that he had no houſe 
there, or the Freehold of another, and nor of the 


Plaintiff, is good evidence upon not Guilty: bur in 
Freſpaſs of Goods, tis no good Plea to ſay, the pro- 


perty 
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perty was in another, althouzhir is in a Replevinzand 

therefore it ſeems to be no good evidence in Treſ- 

paſs, becauſe poſſeſſion maintains the Action againſt all 

but the owner; but that the property was in a ſtranger, 

and he gave them to the Defendant, is good. See 
before cap. Evidence, 2) H. 8. 25. But in Trover, Troyer. 

| that they were not the Goods of the Plaintiff, is good 
evidence, 5 H. J. 3. ; 

Ceſſavit, ... Count, that of diverſe Lands held by Ceiavir. 
entire lervice, upon non tinuit modo & forma, held by 
ſeveral ſervices, is good evidence, for he had no 
ſuch cauſe of Action, 10 H. 7. 24. 

upon the general Iſſue, ſor the Defend int by evidence to Regula. 
con vey. to himſelf ti.eſame Intereſt and Title, , good evidence. 

As in Treſpaſs of Gojhaubs , Not Guilty, and evi-  Treſpaſ*, 
dence, that he had a leaſe of that Wood for Years 
where they were taken, is good, for it is his Title, - 

. 16 E. 4. 2. 

Account of Receipt, by the hands of 7. S. the Account. 
Defendant pleads Ne unques fon Receiver, and evi- 
dence, that J. S. gave this to him, is good, 2 H. 4. 
13. So in Treſpals, a Leaſe for Years, Tenancy at 
Sufferance, (but not at Will) That they were a 
ſtrangers goods, who gave them to the Defendant, 
is good evidence, upon Not guilty. 22: Afl. 73. be- 
cauſe by theſe matters he makes himſelf a Title, & 
fe de ceteris. ED 

upon the general Iſſue, if by the evidence the Deſen- Regula. 
amt acknowledge that he did the wrong, and fuſtiße 
this, and gives matter that goes to diſcharge him of 

| the alt by Fuſlification, this evidence is not good, 
| but he ought to have pleaded it, 

This rule is demonſtratcd, by thoſe Caſes where 
upon Not Guilty, in Treſpaſs, the Defendant would 
ſay, the property was in a ſtranger, and that by his 
commandment, or as his Servant, he took the goods. 

| Not Guilty, and that he did the Battery ſe defenden- 
do. Not Guilty in maintenance, and lawful mainte- 
| nance. Inſufficiency of Mounds. The Freehold of 
a ſtranger, and his Licence. A former recovery in 


| another action. So for Common, Rent- ſervice, Rent- 
. ** 2 charge, 


— 


* 
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charge, Licence, c. cannot be given in evidence upon 
the general Iſſue, for theſe matters in evidence are 
juſtifications, which go in diſcharge of the party, 
bur not by Title, but by juſtification. . | 

So where an Imprifonment or entry is given by au- 
thority of Law, or by authority from any party, as for 
an impriſonment, by theStatute of Treſpaſſers in Parks, 


putting a man off his ground, thruſting a man out 


Church that troubles the Congregation in ſervice, 
parting an Affray, and keeping the Quarrellers a- 
part, in defence of himſelf, or his, Entry in per- 


amblation, Entry to amend his Gutter leading te. 


his houſe, as of antient time had been uſed. That 
it was a Common Inn. That he put in his Cattle 
by the Plainriffs agreement. That he entred and 
took the Emblemeats after the death of the Tenant 
for Life. That the Plaintiff owed him money, and 
by his invitation he went into his houfe to receive 
it. That he took the goods, as a Harior, Waif, E- 
ſtray or Wreck. Or the Plaintiff took away the 
Defendants Cattle and he emred into the Cloſe 
where they were, and took them again. That he 
took the Cattle damage ſeaſant in his ground, or for 


an Amercement ina Leet, ec. That the goods were 


the goods of J. S. who delivered them to the Plain- 
tiff to keep, and 7. S. commanded the Defendant ro 
take them; or excuſe it, that the Plaintiff. delivered 
them to him: That he took them by a writ. That as 
Schoolmaſter he gave moderate Correction. Theſe 
are excuſes and juſtifications without Title, and 
therefore muſt be pleaded, and cannot be given in 
evidence upon Not Guilty. A 

So in an action de malefafforibus in parcis, he can- 
nor. picad Not Guilty, and give a Licence in evi- 
dence. So1nan Appeal, if he plead Not Guilry,and 
thews that he was Sheriff, and executed his Office, 
or that he was goſter, and killed him becauſe he fled, 
and would nor ſubmit, vide 12 Hl. d. fol. 1. The beft 
Mm n: ‚ !! 


Evidence: 
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Evidence which is contrary to that in Iſſue, or which 
is not agreeable to the matter in iſſue, us not good. 

As appears, by ſeveral Caſes, which you may find 
in the Chapter of Evidence. As upon the Iſſue, nothing 
paſſes by the Deed, you cannot give in evidence, that it 
is not your Deed, for this is contrary to the Iſlue, and 
to that which is acknowledged in the plea by impli- 
cation, 5 H. 4. fol. 2. 

And ſo upon Not Guilty ; zz aſſault and Batter, and 
evidence thar it was done 1n his own defence, is nor 


ood. 

. And fo in debt upon a Bail-bond, you muſt plead, 
that there is not the name of Sheriff in it, Et i ſiut- 
nient ſon fait, and cannot give it in evidence upon 
non eſt factum, (or it is contrartant, 5 E. 4. 5. 

So upon Iſſue of Common appendant, Common pur 
cauſe de vicinage, is not agreeable to the matter in 
Iſſue, and therefore cannot be given in evidence, 13 
H. 7. 13. | 
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the Iſſue, it is good. 

As to prove a Grant or Leaſe pleaded (implement, 
a Grant or Leaſe upon condition, and the condition 
executed, is good, for this proves the effect and ſub- 
ſtance of the Iſſue, 14 H. d. 20. ſo a promiſe to the Wife, 
and the Husbands agreement proves a promiſe to the 
Husband, and this you may ſee in many Caſes, in 
the Chapter Evidence. 

In Treſpaſs for goods taken, the Defendant, upon 
Not Guilty, in mitigation of Damages may give in 
evidence, that the Plaintiff had his goods again, 11 
H. 4. 24. 19 H. 6. 34. 

Juſtihable maintenance cannot be given in evi- 
dence upon the general Iſiue, but muſt be pleaded. The 
Maſter may juſtiſie for his Servant. Any man for his 
kindred, c. or to give money to the Poor, c. But 
that he was of his Courſel, may be give in evidence 
upon the general Iſiue, for to give Counſel, is not 
maintenance. 22 H. 6. 35. 28 H. 6. 6. 

Upon this Iſſue, the Defendant may give in evi- 
dence, that he 15a Lay-man not lettered, and that 


Orher caſes of 
evidence. 


Treſpaſs, 


Maintenance. 


Non eſt factum. 
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Dower. 
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it was read to him in another form, 15 Z. 4. 18. but 
it is the beſt way to plead it, for the underſtand- 
ing of the Jury, 39 H. 6. 9. Bro. Waiver 2. 

In an Iſſue upon a preſcription Traverſed, the 
Plaintiff gave in evidence a Deed bearing date after 


the time of limitation, ſcil. After the time of R. 1. 
And che Defendant would have demurred in Law 


upon it, and well he might, per cur. Whereupon 
the Plaintiff would not give this in evidence, but 
gave other evidence., 34 H. 6. 37. See Chapter Evi- 
dence, fol. 230. where a Grant ſhall be taken as a 
Confirniation of a Preſcription. | 
Note the opinion, 12 F. 4. 21. Thata Deed 
made before the time of memory, may be given in 
eridence, although it cannot be pleaded. 

Upon Not Guilty, the Defendant gave in evidence, 
that by the Plaintiffs agreement he carried him from 


H. to 5. and held good, becauſe, what is done by 


the Plaintiffs agreement, is no Impriſonment. 14 


H. 6. 2. 
Upon Not Guilty, the Defendant ſaid, his Maſter 


locked the plaintiff into a Chamber of his Houſe, 
and gave the Defendant, being his Servant, the Key 
to keep. 22. E. 4. 4. a 

Vide Riepl. in Fitz. 34. Repl. of a Sow and Piggs, 
the Defendant juſtified for the Sow, and to the 
piggs, pleaded he did not take them; the Jury found, 


that the Sow was with Pigg, when ſhe was taken, 


and afterwards caſt her Piggs, in the Cuſtody of the 
defendant ; and the Plaintiff recovered Damages, for 
ſays Bro. Aridg. tit. General Iſſue, 88. This is a 
ſpccial taking in Law. 

Dower of rent. Hill. ne unque ſeiſie que Dower la pert. 
Horton 7 S. granted the rent to the Husband, pay- 
able at Michael mas next, and the Husband dyed be- 
fore the day, and ſo he was ſeiſed in Law, and 
demanded judgment. Thirm. You ſhall ſay gene- 
rally, qucd ſeiſie que Dower la poit, and give your 
Caſe in evidence, Ft ſic bine notwithſtanding the 
doubt of the lay Gents, for they ought to credit the 


Law, and evidence is not to be pleaded. 11 #.4.88. 
| Tenant 
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Tenant for life leaſeth for years, who is ouſted, 
and the Tenant for life is diſſeiſed; The diſſeiſor 


leaſeth for years, who ſows the Land; The Tenant 


for Life dies; he in remainder in Fee, brings Treſ- 
pals againſt the Def: ndanrs claiming the Emblements 
by the Leſſee of the Diſſeiſor. Adjudged, that hey 
had not the meer right, but in reſpect of their poſ- 
ſeflion, they ſhould barr the Plaintiff, who had no 
right: and that the meer right was in the Leſſee of the 
Tenant for Life, and that he might bring Treſpaſs a- 
gainfi the Leſſee of the Diſſeiſor, and recover all rhe 
mean profits. Bur as to the entry into the Land to take 
the Emblements, this was good matter of juſtifica ion; 
but in regard it was not pleaded, it could not be gi- 
ven in evidence upon Not Guilty; and therefore 
the Plaintiff had judgment for the entry, and was 
barred for the reſidue. Note that the Leſſee of 
Tenanr for Life had right to the Land, and by con- 
fequence to the Emblements, as things annexed to 
the Land, and tlie death of rhe Tenant for Life deter- 
mins his intereſt to the Land, but his right to the 
Emblements remains. 
It ſu ffeceth to prove the ſubſtance, witbout any preciſe 
regara to the Circumftance. A if an Indictment be, 
that with a Dagger the offender gave another a mor- 
tal wound, &. and in evidence it is proved to be 
done with a Sword, Rapier, Club, Bill, or any 
other Weapon, the, offender upon this evidence 
ovght to be found guilty :- For the mortal wound is 
the lubſtance, and the manner of the Weapon is but 


the Circutuſtanee; yer ſome Weapon, ovght to be 


mentioned in the Indictment. And ſo if 4. B. and 
c. be indicted for killing of J. S. and that A. ſtroke 
and che other were Abettors; To prove that B. 
ſtroke 1s ſufficient, e*c. | 

Manſlaughter upon an Indi&ment muſt be fonnd, 
if proved, becauſe the killing is ſubſtance, upon 
which judgment ſnall be given. - | 


jndictments for »-urther of Miniſters of Juſtice, 
No. TN. 


in execution of their Office, may be gener 


tkat the priſoners, felonice, voluntarit & ex yy 
4 ua 
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Copyhold. 
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Rolls ſaid, 
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ſhewed ro 
prove a Cu; 
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ſtate, the en- 
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ſuch Eſtates 
muſt alſo be 
Proved, o- 
therwiſe the 
proof is not 


good. 
Forger. . 


Totum & pas. 
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ſua præcgęitat a, c. pe-cuſſerunt, &c. without alledging 
the ſpecial matter, which may be given in evidence, ſot 
the Law implyes malice prepenſed. So if a Thief in roh- 
bing kills the man chat reſiſts him, or a man is killed 
without any provocation, or without malice prepen- 
ſea that can be actually proved, the Law adjudges 
this murder, and implyes the malice; and in theſe 
Caſes, the offenders may be indicted generally, that 
they killed of malice prepenſe, for the malice imply- 
ed by Law, given in evidence, is ſufficient ro main- 
fain the general Indi&ment.1{;b.9. 57.Machallyes Caſe. 
So of an Indictment as acceſſary to 2. to prove 
acceſſary to 1. is ſufficient. 17b. 9. 119. | 
In Cromwels Caſe, lib. 4. 1 2. Although ir was obiected 
that in an Action of ſlander, if the Defendant will juſti- 
fie, he muſt juſtifie the ſame words & in the ſame ſenſe, 
as it is laid in the Nar. or elſe he muſt plead, Not Guilty, 
and give the ſpecial matrer,rhat is the variance in evi- 
dence. Yer the Courr held, that the Defendant ſhould 
not be put to the general Iſſue, but might juſtifie, al- 
though he varied from the Plaintiff in the ſenſe and 
quality of the words: and might ſer forth the cohe- 
rent words, As for calling the Plaintiff Murderer, 
the Defendant may ſhew that they were ſpeaking of 
Hares, and the words were ſpoken in reference to 
killing of Hares. PQ 82. 5-74 . 
Upon the Iſſue, if the Lord of the Mannor grant- 
ed the Lands, per copiam rot ulorum Curie manerii pred. 
ſecundum conſuetudintm manerii pred. To prove that 
there were cuſtomary Lands in the Mannor, and that 
the Lord of late granted the Land, &. per Copi am 
rotul. Curie, where it was never 8 by Copy be- 
fore, is no good evidence to find the Cuſtom, or that 
the Lands, cc. were grantable or demifeable by 
Cuſtom. Leon. 55. Kemp and Carters Caſe. 
Forger ofa Deed, in which is contained a demiſe 
of the fire of the Mannor of R. and terra domini- 
cales, Mc. A Deed of the fire, and all the Demeſnes 
of the ſaid Mannor, . Exceptis duabus clauſuris, & c. is 


, good evidence, for it is not neceſſary to conſtrue ter- 


ras dominicales, Rc. omnes terras dominicalei, Met. for 
| | Lands 
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Lands not excepted are terre deminicales, and. 


ſo the Count is ſatisfied by that evidence. Leon 139. 
Atkins and Hales Calc. 

Debt againſt an Executor, upon lens admini ſtrauit, 
it appeared, that the Executor medled, and admi- 
niſtred, and then refuſed in Court, and ad miniſtra- 
tion was granted. to another; and that ſeveral ſumms 
were recovered againſt the Adminiſtrator ; it was 
ſaid by Periam Juſtice, 1. That if an Adminiſtrator 
( who is a ſtranger ) adminiſter, without the Com- 
mandment of the Executor, the Executor cannot 
give ſuch adminiſtration in evidence, to prove his 
flue. 2. That in the principal Caſe the Executor ha- 
ving ad miniſtred he could not refuſe, and fo the ad- 
miniſtration is granted without cauſe, and what he 
did was without warrant, and no adminiſtration. 
Leon. 134. Hawkins and Lawſe Caſe. At Bury Aſſi- 
ſes 1682. before Judge Windham, The Executor 
gave the adminiſtration of the 4dminiſtrator in evi- 
dence, and allowed; but there, what the Adminiftra- 
tor did, was by the Executors conſent, in Mr. Luz 
and his Mothers Caſc. 

An Executor de ſan tort cannot give in evidence 
his retaining of goods to pay himſelf,for he cannot re- 
tain; but if he takes our letters of Adminiſtration 
(although) pendente lite, he may retain for a Debt 
of as high a Nature and plead this in Barr, for the 
adanmiſtration purges his wrong, and although he 
{hall not abate the Wrir by raking out Letters of 
adminiſtration, yet he may plead this in Barr. Stiles 
Reports. 338. 
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Plene adi ni- 


ſtravit. 


Plene aAmini- 


ſiravit, 


An Executor 
pleads plene 
adminiſtra- 
vit preter a 
judgment, re- 
plication, and 
Iſſue, that the 
judgment was 


fraudulent. The Obligee who had the judgment, was denyed to have 
evidence about his Debt, for he ſweareth to have Aſſets for himſelf; 
and is intereſted in the thing. Before Judge udbam, at Bedford 


Aſſiſes, 1682. 


. 

In a Replevin, the taking was ſuppoſcd in R. The 
Deſendant ſaid that the place where, is 40 acres, par- 
cel of the Mannor cf x. which is his Frechold, and 


avowed for Damagetfeaſant 3 The Plaintiſt ſaid, that 
Wes the 


No evidence 

to be given a- 
gainſt what 1s 
admitted up- 
on the Record 
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Note Lean 3. 
part 210. 
If the parties 
admit a thing 
per nient dedi- 
re, the Jury 
is not _ 
bound by it; 
but where 
upon the 
pleading a 
ſpecial matter 
is conſeſſed, 
the Jury ſhall 
be bound by 
ir. | 
Impropriati- 
on. 


Hors ae ſon 


fee 


Precedents, &c. 


the place where, is parcel of the Mannor of R. in R. and 
conveyed title to himſelf in that; Abſque hor, that the 
Mannor of R. unde was the Frechold of the Defen- 
dant. It was the opinion of the juſtices, that the 
Plainriff is eſtopped to give evidence that the De- 
fendant had not any Mannor of R. for the words 
abſque hoc and unde imply he had ſuch a Mannor, 
but he ought to have taken it by proteſtation, that 
the Defendant had no ſuch Mannor of R. im R. abſque 
hoc that the 40 acres was the Frechold of the Defen- 
dant, Dyer 183. i | 
Treſpaſs, concerning the Rectory of Norton Pinkney, 


which belongs to Oriel Colledge in Oxford, The ue 


was, if there was a Vicaridge indowed there, or on- 
ly a ſtipendiary Curar. | 

1. All agreed, that if a Vicaridge be erected and 
eſtabliſhed, if there was no Endowment de fadto of the 
Vicaridge, the Vicar could not claim any thing. 

2. There was ſhewed an Impropriation, by the Li- 
cence of the Pope made in the time of E. 2 Dod 
deridge ſaid, that was not good, Jones è contra, And 
it will be perillous ro ſuch ancient impropriations, if 
now the conſent of the King muſt be ſhewed ; and 
at that time it was taken good by the aſſent of the 
Pope, without the King. Dod. denyed that the Pope 
without the King at that time could make an impro- 
priation with the Ordinary and Patron. But Crew agre- 
ed with Jones. And in things of ſuch antiquity om- 
nia præ ſumuntur ſolempniter acta, and ſaid, that ſo it 
was ruled in a caſe before: And Jones ſaid it was 
nothing to the Vicar,for the Vicaridge may be endow- 
ed without the conſent of the Ring, and tis nor 
Mortmain. Palmers Reports 427. Eraſmus Copes Caſe 
againſt Bedford, 

Where hors de ſon fee 1s pleaded, a releaſe of 
the Seigniory is good Evidence. 8 E. 2. Fol. 
262. » 

In debt for Rent upon a Leaſe for years, the Iſſue 
being joyned, if the Rent was paid or not, the 


Defendant gave in evidence, for part of the Rent, 


Thar the Plaintiff was by covenant to repair the ay 
| an 


Precedents, &c. 


and did it nor, and thereupon he expended the Rent Debt for rent. 


in repairing the houſe, and the queſtion was, if this 
evidence will maintain the Iſſue. Gaway conceived 
ir did, for the Law giveth this liberty to the Leſſee 
to ęxpend the Rent in reparations, and recoup the 
Rent, /. 12 H. 8. 1. Fitz. tit. Bar. 242. 14 H. 4. 27. 
Fenner, It is no evidence, for if the Leſſor will not re- 
pair it, the Leſſee may have kis covenant againſt him. 
Cleach, ſeemed he might well expend the Rent in re- 
parations,bur he ought to have pleaded it, and canner 
give it evidence upon the general Iſſue, and thereupon 
they moved the Jury to find the ſpecial matter. 

So that it ſeemed to he eee, that the Defen- 
dant had liberty to expend the Rent in the repa- 
rations (they being to be done at the Plaintiffs colt) 
bur then that he ought ro have pleaded this matter, 
as it was done in ( almoſt ) the like cafe. Fitz. tir. 
Bar. 242. Yet why might he not give it in evidence 
upon the general Iſſue? for if the Law allows this to 
amount to a payment of the Rent, then the De- 
fendant ows nothing, which maintains ni! debet, 
and I think the other book of 14 H. 4. 27. rejects 
this ſort of ſpecial plea, upon this reaſon, that the 
Plea amounted to the genera] Iſſue: Burt there 1n- 
deed the Rent was pleaded to be laid out at the Pla in- 
tiffs command, here only by authority in Law. I 
ſhould be glad if any one would reconcile thoſe two 
Books better, I know there is another reaſon in the 
Book, (and aſſigned by Rolls in his Abridgment of 
the Caſe) why the Plea was rejected, viz. that the 
duty was acknowledged by the Plea, and therefore 
the matter of the plea not good, without ſhewing 
a Deed of it, but I ſhould have been better pleaſed 
with him, if he had aſſigned the other reaſon, 072. 
that it amounted to the general Iſſue, Which made 
Cheyne that he durſt not joyn in demurrer. For 'tis 
not pretended in either Caſe that the Deed order- 
ed the Rent to be laid out in the repfirs. 

And in that Caſe in F. where there was no ex- 
preſs order of rhe Plaintiff; it may be the Judges 
allowed the ſpecial matter to be pleaded, becauſe 
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Keparatjons. 
Vide the 
Caſes of Re- 
couper. lib. 5. 
30. 


Foppe. 


Sur pluſage. 
Will. 


Hecgunf. 


Precedents, &c. 


the Jury ſhould not be intruſted with the Law upon 
the general Iſſue, which may be ſaid for the ſpecial 
pleading this matrer in our Caſe, although it may a- 
mount to the general Iſſue. | | ; 
But as to the reſidue the Defendant ſhewed, he paid 
it to others by the Plaintiffs order, which was held 
clearly good, for what is paid by the Leſſors a 
ment is a payment to himſelf. cyo. Eliz. 223. Taylor 
againſt Peal. vide Rolls tit. Debt 605. 34 H. 6. 17. 
Bro. Debt 27. EE a | 
Where a man is Eftopped in pleading to ſpeak 
againſt his own deed, yet he ſhall not in evidence; As 
in Iſehams Caſe againſt Moyris Cro. 4 Car. i og. upon evi- 
dence at Barr, It was held by all the Juſtices of the 
Common Pleas, That where one makes a Leaſe for 
years of Land by Indetiture, and hath nothing in 
the Land, and afterwards purchaſcth the Land and 
aliens it; although it be a good Leaſe for years, by 
Eſtoppel againſt him and his- Alfenee, by way of plead- 
Ing, and ſhall bind them, yet it ſhall” not bind the 
Jury, but they may find the truth, and if they find 
che truth, the Court ſhalt adjudge it to be a void 
Leaſe. vide tamen Rawlin's Cale lib. 4. 53. Sutton atid 
Dichens Caſe Leon. 7550 fol. 206. 1 Inſt.q9, 227. Ta- 
wards againſt Onellhallum. Marſh. 64., Fahts and Ax. 
dons Caſe. Cro. 27. Elis, fol. 35. Leck. 3. part 210. 
Bulſtr. 2, part 414. s „„ 
Note, That if a Demutrer be made upon the evi- 
dence,the evidence ought to be ęutred verbatim. Neil 
way 77. Where in accbunt, againſt one generally as Bay- 
lift, the evidence chat charged him ſpecially by rea- 
ſon of his Tenure to collect, M. was upon Demuf- 
rer held not good. 55 
Matter of Surpluſage ſhewed in evidence ſhall not 
hurt. Kez[way 16. : a 
Iſſue was upon a deviſe to 4. Harding and her 
Heirs, odo &@rma, ind the Will given in evidence 
Was A. H. ſhall have all 1 zer ee if the Law 
will allow it, and held (ufficjent ro majnrafh ihe Iſſue, 
Hab. 2. ſo upon We unques receiver per maints J. S. a 
delivery from 7. N. by the appointment of 7. 8. 


- . 


Precegents, &C. 


to the Plaintiffs uſe, is good evidence. Hob. 36. 
'Muc whether 4. was taken by a capias ad ſat. at the 
ſuit of B. and evidence of a raking at the ſuit of c. 
and then 4 delivery of a Capias ad ſat. at the ſuit of 
B. to che Sheriff is good. Hab. $5. But a taking up- 
on 4 Cep. utlagat or tap. pus fine, with a prayer of the 
Plaintiff that he may remain for his ſatisfaction, is 
nor. id. . „ þ . 

In 4 Confemils- caſu, where the demandant counts 
of an alienation in Fee, yet the Defendant ſhall make 
his Traverſe ro the alienation node & forma, and then 
thedemandant ſhall maintain the Iſſue by an Alienati- 
on in Fee, or ia Taile, or for Liſe, for they are all 
alike material. Hb. 105. 

In an Aſſiſe the Defendant pleaded the Deed of 
the Brother of the Plaintiff with Warranty, A Deed 
of the Father with Warranty will not maintain the 
Defendants Niue, Hobi-g5. rf 1901 i 

In Bemets Cale Stiles 223+ In a Ttyal at Barr, It was 
faid by the Court, that if either of the parties to a Try- 
al defire that a Juror may give evidence. af ſonic 
thitig of his owe knowledge ro the reſt of the Jurors, 
that the Court will examine him openly in Court up- 
on his Oath, and he ought not to be examined in pri- 
vate by: his Companions. And it was alſo ſaid that 
if a Robbery be done in crepuſculo, the Hundred ſnall 
not be charged, but if it be done by clear day 
ght, whether le be before Sun riſe, or after Sun ſer 
it is all one, and the Hundred ſhall be charged. 

In an action ef the Caſe for digging a hole in the 
High-way, into which his Gelding fell, . upon 
Not Guilty, this evidence was given that the Plain- 
riffs ſervane was driving the Plainriffs Gelding in the 
way, and that by reaſon of the hole he fell, c. 
Upon which it was demurred, becauſe it was not 
proved that there was ſuch a High-way, nor who 
digged the hole. Roll chief 7u?ice, This evidence 
is no more than a ſpecial Verdict, and it ought to 
find the way and rhe hole digged and all-the matter 
conducing to the Iſſue, and therefore it is not 
good as it is: and a venire de novo was awarded. Stzles 
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Arreſt. 


Conſimili caſu. 
Subſtance, 


Warranty. 


Juror, 


Robbery. 


Demurrer 
upon evi- 
dence. 


Action ſur 
Caſe. 
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Demurrer 
upon evi- 
dence d 


Record; | 


Deed. 


Record. 


Precedents, &c. 


In Trover and converſion, there was 4a Demurrer 
joyned upon the evidence, and thereupon the Court 
directed che jury to find Damages for the Plaintif, 
it upon the argument of the Demurrer che Law 
ſhould be adjudged for. him, and then the, partics 
deſired th*'Jury'might:be:diſcharge$ and referred 
the matter to the Jags to determine the Haw up- 
on the evidence. In this Caſe Roll Juſtice took this 
difference: If a record be pleaded it muſt be ſab 
pede ſgilli, or elſe the Judges cannot judge of it: But 
it may be given in evidence, and the Jury may find 
it, though it be nor ſub pede: fgilli. And the Court 
adviſed the parties, for their own expedition, to let 
a venire facias de novo be Iſſued out, and to wave 
the Demurrer upon the evidence, becauſe it was not 
good, nor could not bring the matter in queſtion 
before them, that they might, determine it; for one 
party ſaith there is a Writ, andethe other ſaith; there 
is not a Writ, which is bare matter of fact for the 
Jury to determine, and not for the Court, and the 
Demurrer ought to have been, whether the Writ be 
good, or bad, and ſhould have admitted that there was 
a Writ tiel quel, and then had the whole matter come 
legally before the Court, to wit, whether the evi- 
dence given to the Jury be ſufficient for them to find 
a verdict for che Plantiff uponqhe Iſſue joyned or not. 
For the matter af fact ought to be agreed in a' De- 
murrer to an evidence, otherwiſe the Court cannot 
8 upon the Demurrer. And hei ſaid, if a Deed 

pleaded, the party muſt ſhew it in Court, but in 


evidence *ris not abſolutely neceſſary to ſhew it, il it 


can otherwiſe be proved to the Jury; and ſo it is of 
a Record: and concluded, that the Demurrer ; was 
not good, and that there ought: to he a benire facias 
de novo to try the matter again. Bacon Juſtice ſaid, 
there ought not toſbe a venzre facias de novo, but that 
judgment ought to be given againſt one party, to wit, 
the DefendarP?, far ill joyning in the Demurrer, 
to the intent the party that is not in fault may be diſ- 
miſſed, and the parties here have waved the Tryal per 
pays, by joyning in Nemurres, But Roll ee 

that 


Precedents, &c. 


that no judgment at all could be given, for both par- 
ties be in fault, one by tendring the Demurrer, and 
the other by joyning in it, and the Defendant mighe 
have choſen whether he would have joyned or not, 
but might have prayed the judgment of the Court, 
whether he ought to join. The Court adviſed to 
ſearch Precedents, for a venire acias de novo after a De- 
murrer upon an evidence, and if there be any, they 
hold that the ſame Jury ought to come again, and 
not another. Roll ſaid if a ſpecial Verdict be found 
inſufficient, a new venire facias cught to Iſſue, and 
he ſaw no difference betwixt that and this Caſe. 
Wright and Pindars Caſe, Stiles 22. and 34. 

In Debt for Servants Wages, v/z. 20 5. or a robe 
yearly : The Defendant may plead payment of the 
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Debt. 


robe, and ſhall not be put to the general Iſſue, Servants 


where the payment is of another thing than money; 
but of money he muſt plead nz! deb. and give the 
payment in evidence. And the Defendant may plead 
that the Plaintiff departed our of his ſervice , 
and ſhall not be forced to the general Iſſue 9 E. 4. 36. 
Though ſurely that may be given in evidence up- 
on 221 deb. for the Plaintiff muſt prove he ſerved : ſo 
indebitatus Affumpſit & non Aſſumpſit upon the pro- 
miſe in Law, an extinguiſnment, by taking a Bond 
(-being a matter of a higher nature) for the Debt, 
may be given in evidence. n 

And Note, if an Infant buy Goods, and afterwards 
give a Bond, and this Bond be avoided by Infancy : 
Let it ſeems the Contract ſhall not be revived. Sed du- 
bitat ur, Rolls tit. Extinguiſhment 604. for now, this 


Bond which was voidable, is become void, and 2 


void thing ſhall not have ſuch effect: But a per- 
ſonal action once ſuſpended is gone for ever. But ac- 
ceptance of a Bond fhall not extinguiſn Rent, nor 
arrerages of an account before an Auditor of Record, 
becauſe theſe are of a higher nature tlhn the Bond, 
the Rent being real, and the other of Record. But 
the Bond  extinguiſhes che contract, for the ar- 
rears upon an In ſimul computaſſet, &. | 


Accep- 


wages. 


Extinguiſh- 
ment. 


Acceptance. 
Rent. 


Trover. 
Treſpaſs. 
Vide Rolls 1. 
part 1. 2. A 
cuſtom plead- 
ed in Trover 
to take Corn 
ro repair a 
bridge, and 
Cro. Elix. 438. 
& 262. 
Promiſe. 
Imperfect 
Iſſue. 


Payment. 


Precedenis, &. 


Acceptance of Rent due the laſt day, and at 
acquittance thereof, diſcharges all wy arrerages 
due before. =—y 63. Unity of poſſe ſſion, in as 
high an Eſtate deſtroys che 1 G0 . 
r —4 i 1 er of for · 
ited goods, may ven in evidence upon Not 
Gutlry in 7rover, but : muſt be pleaded in Frer bo 
In Trover of a Horſe, that he is a Common ner, 
and that the Horſe was put to him at Livery and 
dyed, is good upon Nor Guilcy. Rolls 1. part 22. 
Upon Aſſompſit the Plaintiff declares apon two con- 
fiderations, and a fimple promiſe: If the Jury find 
but one, or a conditional promiſe, this doth not 
maintain the Hue for the Plaintiff. Leon 173. Hauſted 
and Hoppers Cafe. | | 
- Where the Hue is not perfect, no evidence can 
be applied, neither can the Juſtices of Niſ prius-pro- 
ceed to the Tryal of ſuch an Iſſue; As whether the 
money was paid after the date of the Obligation, and 
the date was left out, and did not appear in the 


cr 


Record. Brown 2. 47. 

In Debt upon a Bond, condirioned toipay 26 5. at 
the houle of rhe Defendanr rhe 7. day of dy, upon 
payment at the time and place: The Jury found the 


payment before the 3. day, and prayed the advice 


of the Court, if this war a payment at the day. The 
Court adjudged that the payment and 8 
before the day, was as well, as if it had been paid 
at the day. Sivilis Reports 96. Bond againſt Richard. 
fon, And 0 ſales Cook-'x, '1nſt7t#tes a. The time 
and place are hut circumſtancòs, and if the Obligee 
or Feoffee recelve the money at another place, or 
before the day, it is ſufficient #'Or à leſſer ſumm 
before the day. But More 47; upon Iſue of payment a 
che day and place; and evidence of 2 
month before, and Demurrer upon the evidence. Nyer, 
roms and d, ſaid this evidence doth not maintain 


the Iſſue, becauſe before the day of payment there fs 


n duty, fand the day and place are parcel of rhe 
Iſſue, and the act on one day, is not an act done on 
another day: As if an Executor pleads 1 

E 


7 Bey | 
Precedents, &C. 


the day, tis not good evidence to ſhew that it was 
paid before the day by the Teſtator, for this doth not 
rove the Iſſue, and yet there was not any duty re- 
maining at the day, and therefore che pleading oughe 
to have been ſpecially according to the truth. Vide 
devant 198. And tis not like the Caſe, where the 
circumſtances of time and place are pu: only for 
neceſſity of Tryal ; but, in regard that payment is 
the ſubſtance ; why is it not ſuthcjent to prove, as 
well as to find, the effe& and ſubſtance of the Iſſue ? 
And *cis not the caſe of collarcral conditions, where 
the condition is not to pay money, but to do ſome 
Collateral thing, as to deliver a Horſe, a Robe or 
Ring, &. or to pay money to a ſtranger , ſuch 
Collateral con litions are more ſtrictly to be obſerved. 
vide 1 Inſt. 212. 8 5 
Note, if there be a Demurrer, yet there may be a 
plea pyis darrein continuance, and if the Plaintiff take 
iſſue or demur to this plea, yet the Court muſt al- 
ſo confider of the, firſt Demurrer ; for if upon that 


ſtanding confeſſed by the Demurrer, the plaintiff 


could not have his action, the Court cannot give 
judgment for him, howſoever the latter Iſue or De- 
murrer paſs. But otherwiſe if the firſt had been an Iſ- 
ſue, for then nothing were confeſſed to his preju- 
dice, and then that had been utterly relinquiſned by 
a ſecond Iſſue, or Demurrer, Hob. 8x. wich a Quzre,, 
c. When this plea is pleaded, rhe Juſtices of I 
prius cannot proceed to take the Inqueſt, neither 
can the Plaintiff reply there;bur in Bank Bulſt. 92. 93. 
Per Doderige, In Trover and converſion of goods, 
if the Defendant derive a title from a ſtranger, this 
amounts to the general Iſſue, orherwiſe if from the 
Plaintiff. Latch. 186. And biylment of the goods. 
to deliver to another, and delivery accordingly a- 
mounts to the general Ifue ,: and may be given in 


evidence upon it. Bulſt. 3. bart 209. | #7; 
In Trefpaſs againſt two, for entring into che plaintiffs 
Land, if one pleads his Frechold, an i the other that 
heemred by che commandment of him that pleads 
it is his Freehold, here is to bug one Iſſue joyned,, 
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Ayerments. 


Averment 
had upon or 
againſt a 
Deed. 


Conſidera- 
tion. 


Ute. 


Upbn or a- 
gainſt a Re- 
cord. 


A fine taken, 
by R. M. Eſq; 
and retorned 
by R. M. Milli- 
tem upon the 
Ded. p. the 
Record fiot to 
be averred a- 
gainſt in Er- 
ror. Nelverton 
33. Cro. 2. part 
ZI. 


Precedents, &c. 


viz. by him that claims the intereſt, for upon thzr 


Iſſue, all depends: If it be found againſt him, his 
ſervant has no colour. 8 | 

And in regard what may be averred , may 
be proved, and given in evidence; twill not be 
impertinent to draw a ſhort ſcheme of Averments 
with which I will conclude. 

To alter, qualifie, or abridge the operatron of tr 
H there be any apt words in the Deed, whereupon 
ro ground it. As a grant co 4. the Son of B. and 
he hath two Sons of that name, of the Mannor of 8. 
and he hath two Manrors of that name, which Son 
or Mannor was intended, may be averred. And fo 
may a confideration of a Deed that is befides, bur 
not that is againſt the expreſs conſideration of the 
Deed : nor can any thing againſt rhe words of the 
Deed, either inlarge or reſtrain it. 

Nor cana Uſe againſt or befides the expreſs uſes 
in the Deed; but where nouſe is expreſſed, or incer- 
tainly exprefled, it may, and alſo to reconcile a fine 
and the Indentures to lead the uſes of the fine, 
lib. 2. 75. | 

Bur when a Deed is utterly incertain, no averment 
ſhall help ir. As a grant to one of the Sons of J. 5 
To two & heredibus, &c. 3 

An eſtate to a Woman for her life, may be averred 
to be made for her joynture. Dyer 146. lib. 4. 4. 
And that the thing granted to me by a new name 15 
all one thing, with that which has another, or an old 
name. Dyer 37. 44. 

A thing thar is againſt or be ſides a Record, or any 
thing that 1s within it, ſhall not be averred. There- 
fore the date of a Recogniſance expreſſed to be taken 
at Dale, cannot be averred to be taken at Sale. But 
ſuch an averment as may ſtand with the Record, 
may be admitted. As that the fine was before the 
1 both in one Term) The uſes of 
a fine or common Recovery may be averred: Or what, 
or who was meant, where there are two of a name, 
c. lib. 8. 155. The Heir in tail cannot aver againſt 


a fine levied by his Anceſtors, That partes finis ni hil 


babusrints 
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habyerent, li h. 3.84, 88. Leon 75, 76. &. But when Te. 
naut in tayl accepts of a fine, and grants and renders 
the Land, by the ſame fine, which is Executory, 
there, if no execution be ſued, in the life of Tenant 
in tayl, his Iſſue may aver continuance of poſſeſſion, 
c. in his Father, for this ſtands with the fine, and 
the acceptance of the fine alters not the Eſtate. 

If a man and his Wife ſell her Land for money, 
and after levy a fine ro the Vendee and his Heirs, 
it may be averred it was for money, and fo carry 
the uſe to the Vendee without any declara ion of uſe, 
which otherwiſe would reſult to the Woman and her 
Heirs: and io other uſes may be proved, than what 
are in an Indenture of uſes ſubſequent to the convey- 
ance, c. lib. 9. 8. 5. 26. / 

. Tenant in rail, with remainder in tail to 4. Re- 
verſion in fee to himſelf, bargains and ſells Land, c. 
and levies a fine to him with Proclamation, with 
general warranty. The Conuſce infeoffs 4. 

Reſolved, The Bargainee had an Eſtate determina- 
ble upon the death of the Tenant in Tail (and alſo 
the reverſion in fee, which the Bargainor had) and 


his Wife ſhall be endowed, but this determines upon 


the death. of the Tenant in Tail. 

Reſolved, The fine doth not diſcontinue the re- 
mainder ., for this doth nor paſs any Eſtate, but 
makes this Eſtate of the Bargainee durable, &c. fo 
that it ſhall not determine, untill the Tenanr in 
Tail die without Iſſue: ard the conclufion may be 
confefled and avoided. 

Reſolved, the Warranty doth not barr the remain- 
der, for this was annexed to the fee determinable, 
c. and to the reverſion in fee, and doth not extend 
ro the remainder, for this was not diſplaced, and 
the Feoffee of the Conuſee cannot inlarge, &. *Tis 
a Maxim that a Warranty barrs no Freehold, which 
Is in eſſe, poſſeſſion or remainder ,, c. and not 
diſplaced before or at the time of Me Warranty, 
although it be deveſted before the deſcent. 

Reſolved, A Warranty cannot inlarge the Eſtate, 


* * 1 * 2 Reſolved, 


t 
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Reſolved, the Feoffment of the Conuſee was not 
a diſcontinuance of the remainder, becauſe he was 
not Tenant in Tail; ſo of the Grantee of totum ſta- 
Tum ſuum, &c. 2 . 
Reſolved, A Collateral Warranty may be given in 
evidence, and found by the Jury. f e 
The Chief Juſtice held that by the Feoffment of 
the Conuſee, the Remainder was not diſplaced nor 
put to a right, for his Fee ſimple, and his Fee determi- 
nate paſs, and the Fcoffment which in it ſelf is not 
tortious, cannot be tortious to another. Otherwiſe 
ir is when Tenant for life, or remainder in Tail, 
e. makes a Feoffment, for the Feoffment it 
4elf is tortious. | 
Note, there are ſome titles, to which a Warranty 
dorh not extend, as in the Caſe of an Eſchavge, con- 
dition upon a Mortgage, Mortmain, conſent to à Ra- 
viſher, &c. for in theſe Caſes no action lies, in which 
Voucher, or Rebutter may be, neither ſhall a deſcent 
take away Entry in theſe caſes, and cannot be diſpla- 
ed out of their Original eſſence. Collateral War- 
ranty ſhall barr dower, and yet an action is given 
for this. But a fine ec. and five years barr theſe 
titles, and dower alſo, if an action be not brought 
in time. Seymour's Caſe. lib. 10. 96. A 
' Buckler and Harveys Cale. li). 2. 58. 
Tenant for- life leaſes for 4 years, and afrerwards 
grants the Tenements Hab. from P. for - life, after 
P. the Leſſee attorns , then the Grantee enters and 


1 
: 


leaſes at will, to which Tenant at will the Tenant 


for life levies a fine Come ceo, &c. Rem. in fee 
Enters. 4 8 | 

: :Reſolved, The Grant was void, for an Eſtate of Free- 
hold cannot commence in ſuturo; and the Grant being 
void at the Commencement the Attornment after- 
wards cannot make it paſs ; and that the Grantee was 
a Diſſeiſor: bur gf the Grant had been good ar the 
Commencement, and was only ro have its perfection 
by a ſubſcquene act, as by livery upon a Charter of 
Feoffment , &. and the Grantee enter before the 
perfection, he is not a Diſſeiſor , but a Tenant : _ 
15 FI os N | Cl Ole 
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. Reſolved alſo, If the fine had been levyed to the 


Diſſeiſor himſelf cone &, Mc. he which had the 
right of remainder, may enter for the forfeiture, for it 
was agreed, that the right of a particular Eſtate may 
be forfeited, and entry given to him who had bur a 
right. As if Leſſee for years be ouſted, or Tenant 


for life Diſſeiſed, and the Leſſee for years brings an 


aſſiſſe, or the Leſſee for life a Writ ef right, c. Tis 
a forfeiture. | 

Reſolved alſo, That the fine being levied to the 
Tenant at will, ic is a forfeiture, and he which had 
the right of remainder may enter, and the Tenants 
for life and at will alſo, ſhall. be eſtopped to ſay 


which are by matrer of Record, and rrench to the 
disheriſon of them in reverſion, &c. they ſhall: take 
advantage although they are ſtrangers to the Record, 
for they are privies in Eſtate. 

Reſolved alſo, If the Diſſeiſee levy a fine to an 
eſtranger, the. Difleiſor ſhall rerain for ever; for the 
Diſſeiſee, againſt his own fine cannot claim the Land, 
and the Conuſee cannotenter, for the right of theConu- 
ſor cannot be transferred to him, bur by the fine the 
right is extinct, whereof the Diſleiſor ſhall have ad- 
vantage. But in Crob 1. part 482.13 Car. it was moved, 
if the Diſſe iſee, not knowing of rhe Deſſeiſin, levied a 
fine to a ſtranger, whether that ſhould barr his right, 
and move to the benefit of the Diſſeiſor: according 
to Bucklers Caſe; and ſaid, if admitted, would be of 
very miſchievous conſequence, and by two Judges 
held, that jr ſhould not enure to the benefit of the 
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quod _ fenis nibil hab, & c. and of ſuch eſtoppels 


Diſſeiſor, but to the uſe of the Conuſor himſelf, for , 


otherwiſe a Diſſeiſin being ſecret, may be the cauſe 
of disheriſon of any one who intends to levy a fine 
for his own benefit, for aſſurance of his Lands upon 
his Wife and Children or otherwiſe. 1. Inſt. 277. 

Not againft ſuch Certificates as gre a defin:- 
tive Tryal of the thing certified, As the Biſkops 
Certificate of Excomminication , Baſtardy , 
lawful Marriage, c. ſo Certificates of the 


Marſhal of the Hoſt, which is a Tryal , but a- 
WR ed | | gainſt 


Againſt a 
Certificate: 


upon a Re- 
turn. 


. 
1 3 i * 


| Precedents, &c. 


gainft Certificates only of information it may be: Ag a. 
gainſt Certificates upon Commiſſion out of any Court, 


or of the Commiſſioners that affirma man a Bank- 


rupt, which are not Tryable in a courſe of Law, but 
informations. lib. 7. 14. lib. 8. 111. 
So of a return, if it is a definitive Tryal of the 
thing returned, no averment lyeth againſt ir. As 
the retorn of a Sheriff upon ſome Writs, as a Wrir 
of Partition, Elegit, and of Hab. Corp. from a Mayor, 
c. But if the retorn is not definitive, as upon a 
Reſcous, . an averment doth ly, and upon 
this it may go to Tryal: So if it be a return to in- 
danger a mans Life, or his Inheritance; an aver- 
ment may be had againſt it, Dyer 348. 177. So it ly- 
eth _ the returns of Bayliffs of Franchiſes, ſo 
that the Lords be not prejudiced in their Franchiſes 
thereby.Goldsb. 139. 129. pl. 23. | 

An action for a falſe return, an averment doth ly 


Upon or a- againſt the Sheriffs return, Winch 100. and ſo it doth 
gainſt a Will in any other action, than in that the retorn was in. 


or Admini- 
trat ion, it 


— „al- 
vgh they 


Any averment may be upon a Will or any part of 
it, thar may help to expound it, and of ſuch a thing 
that may ſtand with the Will, and may be collected 
out of the words. As which Son he meant, c. ib. 8. 


bc under Seal 31.4 1. But no averment againſt or beſides that which 
of the Court. is expreſſed in the Will, or which cannot be gathered 


keainſt Court 


' be colle 
Ding, and not 


to be the mind from the words, nor of any thing that 


doth not cohere with the Will : eſpecially if it be a- 
bout Lands. As in the Lord Cheyneys Caſe, lib. 5. 
68. A deviſe to 4. and the Heirs of his body, the 
remainder to B. and the Reirs Males of his Body, on 
condition that he or they or any of them ſnall not alien, 
ec. no averment ſhall be taken to prove by Wir- 
neſſes or other evidence, that the Deviſor intended 
ta include 4, within this condition by the words 
ke or they: for the conſtructoin of Wills ought to 
Red ut ef the words of the Will in wri- 

e averment or proof out of it. 


It lyes againſt the Rolls or Records of County 


Rolls, or up- Courts, Hundred Courts, Courts Baron. As that 
on them. 


there is no ſuch Record, or it is not as it is certi fi- 
ed. 34 H. 6. 42. 9 E. 4. 4. No 
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No Averment or proof is to be admitted againſt 
common preſumption, as that there was more Rent 
behind when the acquittance of che laft Rent was 
made. 1. Inft. 373. Nor againſt common reaſon, as 
that Land doth belong to Land or to a meſſuage. Pls. 
170. lib. 437. 

If the matter contained in an award and the mat- 
ter in the ſubmiſſion do not agree, it will hardly be 
ſupplied by an averment. Dyer 242. 5 2. 

If the Defeaſance of a Recogniſance he dated be- 
fore the Recogniſance, it may be averred to he deliver- 
ed at or before the time of the Recog.entred into. Pe- 
tins Caſe 147. 

Things apparent or neceſſarily intendable by Law, 
need not be averred, naniſeſta non probatione indigent 3 
Quod conſtat clare, non debet werificars. lib. 11. 25. 
Plo. 8. 

Chief Juſtice Anderſon held, Godbolt 131. that if 
one deviſe" Lands to the Heirs of J. S. and the Clerþ 
writes it to J. S. and his Heir, that the ſame may be 
hol pen by averment, becauſe the intent of the Devl- 
for is written, and more, and it ſhall be naupht for 
that which was againſt his Will, and good for the 
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Againſt com- 
mon preſum- 
ption, or rea- 
ſon, 


Upon an a- 
ward. 


Date. 


Deviſe. 


reſidue. But if a Deviſe be to J. S. and his Heirs, 


and it is written but to the Heirs of 5. S. there 
an averment ſhall not make it good to J. S. becauſe 
it is not in writing, which the Law requires; And 
fo an averment to take away any ſurplufage is good, 
but not to increaſe that which is defective in the 
Will of the Teſtator. But with ſubmiſſion, if the 
Law ſhould admit of ſuch averments, it would be 
as miſchievous one way as the other, and no man 
could know by the words of the Will, what conſtructi- 
on to make; nor what advice to give, but this ſhall be 
controlled by collateral avermentsout of the Will;and 


inſtead of proving the Teſtators Will, it would be 


the deſtroying of it. 6 
If the partition be by Writ, although it be un- 
equal, yet it ſhail not be avoided by averment, but 
ſhall bind the Feme Coverts. And ſuch avermenr 
againſt the retorn of the Sheriff ſhall not be good. r. 
| A 


Int. 1 71. | 


Partition. 
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Conſiderati- 
on. 
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A valuable conſideration in a Bargain and Sale 
not expreſſed, may be averred. 2. inſt. 672. 


A conſideration - which conſiſts with the Deed, 
and not repugnant, may be averred, as in a Bargain 
and Sale, if a particular conſideration be expreſſed, 
and the general clauſe, of other good cauſes and conſide- 
rations, or without that general clauſe, yet other conſi- 
derations may be ſhewed: ſo if the particular conſide- 
ration be love and affection, yet payment of mo- 
Hey may be ſhewed : ſoa precedent intent of uſes, and 
to levy a fine, may be ſhewed to guide the uſe of the 


fine. Rolls tit. uſes 790. 


As if I covenant by Deed to purchaſe Land, and then 
to levy a fine, or make a Feoffment thereof to the 
uſe of another, and afterwards purchaſe and levy 
a fine, or make a Feoffment, this uſe ſhall riſe ; 
For the Deed is an evidence of the precedent in- 


tent, and the uſes of a fine or Feoffment may be 


F ine ſur grant 
and render 
ule. 


directed by the precedent intent, and yet ſuch 


intent is countermandable. But a covenant to-puf- 
Chaſe and ſtand ſeiſed of Lands to uſes, ſhall not 
raiſe the uſe after the purchaſe, becauſe the uſe js 
to riſe by the Deed, and at the time when the Deed 
was made, there was no Eſtate in the Land. 
Shidems.. G1 8 5 
So if one joyntenant covenant to ſtand ſeiſed of 
his Companions part, if he ſurvive, yet no uſe 
ſnall riſe if he did ſurvive, becauſe at the time 
of the Covenant he could not graut nor charge the 
Lend, , 


is true that a fine ſur grant and render, unleſs ic 
be in ſpecial caſes, cannot be averred by parol to be to 


any other uſe or intent than what is expreſſed in 
the fine, Feoffment or other conveyance: But 
there is a diverſity. betwixt a uſe and conſideration; 
for when a fine, Feoffment or other conveyance im- 
port an expreſy, cenfideration -a, man may aver, by 
word, another conſideration which may ſtand withthe 
conſideration expreſled; but the parties cannot hy pa- 
rol aver any other uſe than is contained in the ſame: 


coveyance. Alſo no averment ſhall be againſt. 


the 


MI 
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the conſideration expreſſed : But yet in {6me caſes a 


fine Sur grant and render, may be ruled and directeꝗ 
in part by averment per parol; and this is when the 
original Bargain and Contract betwixt the parties, is 


by Indenture or other Deed: As where it is agreed 


by Indenture, tliat a Fine ſhall be levyed of certain 
Lands by thename ot a certain number of Acres to di- 
vers perſons, and thatthey ſhall grant and render the 
Land again in fee ſimple, which ſhall be to certain uſes, 
the Fine is levyed of the Land, but there is ſome va- 


riance betwixt the number of Acres compriſed in the 


Fine; or the Fine is levyed to one of the parties only, 
who grants and renders the Land, ſo that there is a 
variance betwixt rhe Covenant and the Fine, either 


in the number, time, or perſon, c. Let this Fine ſhall 


be averred to be to the uſes in the Indentures. For 


the intent of the parties and theſubſtance and effect of 


their original bargain and agreement, is chietly to 
be regarded in all conveyances; and therefore the 
Law allows an averment by parol to reconcile the 
Fine and Indentures, although this ſort of Fine im- 


ports a conſideration in it ſelf, and regularly by a na- 


ked averment by paroll, cannot be averred to be to 
any other uſe or intent than is compriſed in the 
Fine it ſelf; but by Deed it may be. 1b. 2. 7. 

And although a Fine be of ſo high a nature, that 
it will not permit naked averments againſt che pur- 
port and Conuſance of the Fine; yet when che Law 


requires one of neceſſity, and for conformity to 


joyn wich another in a Fine, the Law permits, to 
ſhew the verity of the matter, to avoid. prejudice, 
and confuſjor, As where Baron and Feme- an 
Infanr levy a Fine, which is reverſed for the non- 
age of the Wife, The Baron and feme. hall have 
reſtitution preſently, and the Conuſee ſhall not de- 


tain this during the Coverture; for all the Eſtate 


paſſes from the Feme, and the Baron 7 for ne- 
ceſſity, and conformity, ind therefore 


—— 


he Law per- 
mirs, that the verity of this ſhall be ſhewed, and 


that the whole Eſtate ſhall be reſtored to the Wife 
TITEL duting 
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during the life of the Husband. Worſely and his 
Wife againſt Charnoch. 30 and 31 Eliz. lib. 2. 17. 

What may be averred contra & præter Records, 
Fines, Recoveries, Deeds, Wills, c. is very re- 
quiſite for a good Evidenccr to he ready in, and 


therefore I have here given this taſte, referring him 


to the Books at large, where he may ſee, what aver- 


ments he in remainder, the Heir in Tayl, the Wife, 
her Heirs, Eſtrangers, Privies, Parties; &. may 


have to Fines, Recoveries, &. lib. 1. 76. ib. 2. 77. 


rb. 4. 71. lib. 9. 140, 141. leb. 2. 55. lib, 88. lib. 10. 


Aſſault. 


50, 96. lib. 3. 51, 88. lib. 72, 74. &. 
In Aſſault and Battery, if the Plaintiff prove on- 


ly the Aſſault, he ſhall recover, for an action of 


Battery. 


Lunacy will 


Treſpaſs lyes for an Aſſault, of an Aſſault and Bat- 
'tery, Aﬀauirand menace, c. fee Rolls tit. Treſ- 


Pals. 545. F. N. B. 91. 4. &c. 

To lay hands gently upon the ſhoulders of a man, 
and fay that is He, againſt whom the Juſtice's War- 
rant is: Or to ſerve him with a hben, proves 


uſe in 10 Batter. | t 
— Theſe things following are good juſtifications, bu 
though it will cannot be given in evidence upon the general Iſſue. 
of Felony. Correction by the barents, Maſter, Schoolmiſtirs. 
Note a man Apprehenſion of a common Cheater at Dice. Mol- 
may juſtifie Liter manus inpoſuit, upon one ſetting a Dog upon him. 


an Aſſault 
and Battery, 
but not 
wounding or 
maiming of 
life or mem- 
ber or may - 
hem in de- 
fence of the 
pofleſſi- 

on of his 
Lards or 
Goods. 2. 
Z njt. 315. 


Beating one by the Husband in defence of his Wife. 
By the Maſter in defence of his Servant; or by the 
Servant in defence of his Maſter. Holding a man 
that cometh to ſtop the River to his Mill: or to 
throw down his Booth. Inevitably diſcharging his 
Muſquet inthe Plaintiffs face, at a Muſter. Beat- 
ing one in defence of his poſſc hon of his Goods, 
Houſe, Lands, Goods diſtreyaed, c. By a Fo- 


- reſter of one 'who feſiſted in the Foreſt. That 
he impriſoned another to prevent miſchief ; As 
the killing .of another, with whom he was fighting, 


( not wrangfing with words ) until the fury be 


OVET, 


An 
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An erroneous Proceſs to an Officer out of a Court, Tenant iu coſu 


having juriſdiction, In aid of the Bayliffs : That 
the Executor entred the Plaintifts ground, to take 
the Teſtators Timber there. That he had a Piſcary, 
and put Stakes in the ſoil. Taking his Goods ſtollen, 
in the Plaintiffs houſe, upon freſh purſuit. Entring 
his ſoil to throw down a Nuſance. Or to take my 
Cattle, which the Plaintiff put in his ground. To 
throw down the Plaintiffs houſe on fire, next mine. 
Breaking his Windows or houſe, to ger out, where 
he impriſoned me. To take a handful of Grain out 
of his heap, who took one out of mjac, and threw 
it into his. To carry away his Grain, or money 
which he threw into my heap. To chaſe his Cattle wich 
a Dog out of my ground, Damage ſcaſant. To throw 
that inte the vlaintiffs ground which he threw into 
mine. That my Cattle took a mouthſul, ec. of 
his Graſs, palling in the way I had over his ground, 
againſt my will. Throwing Goods into the Thames, 
out of a Barge to ſave the lives of the Paſſengers. To 
fetch out of the Plaintiffs ground, rhe trees he granted 
me. To Dig his ground, to amend my bipe there. That 
I hunted Cattle out of my ground with a Dog, which 
againſt my will run into his ground, I rateing and 
recalling him. A preſcription to cut Graſs in the 
Platnrifts ground, lying nigh the Church, to eſtrow 
the Church, be ing but an eaſment. 

Diſtreſs by a ſtranger, as Bayliff, and the aſſent of 
the party. By the command of the Chief Juſtice, Or- 
der of Chancery, &. Rolls tit. Triſpaſs. 5 59. That 
the Plaintift ought to Impale againſt a Foreſt, and 
for default of Pales, the Bcaits went in, and the Fo- 
reſter fetched them out. 

Theſe are juſtifications and excuſes that muſt be 
pleaded, and cannot be given in evidence upon Not 
Guilty, unleſs it be in mitigation of Damages. 

Treſpaſs lies for goods ſtollen, although the Thief 
be convicted of Felony. Latch 144. glarthams Cafe 
and ſo I knew my Lord Zales held, although in 


Rolli tik. Trefpaſs 557. tis ſaid, if it appears on the 
* 2 


evidence 


mon, cannot 
juſtifie to en- 
ter into his 
Companions 
ground to 
takt the horſe 
they have in 
Common, al- 
though he 
may take him 
elſcwhere. 


Treſpaſs. 


$19 
Felony. 


Sow t) halves. 


Cutlawry re- 
veried, : 


Tenancy in 
Common, 


Where Te- 
nants in Com- 
mon ball 
joyn in 

an act ion and 
where not, & 
what actions, 
the one ſhall 


have againſt \ for curting down Trees, that he the Tenant ought to 
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evidence thar it; was Felony , Treſpaſs kes not. 


Which J think is not Law. 
A man who fows the Land to halves with the Ow- 
ner, or three agree to ſow the Land, where t wo of 
them have no intereſt, and a ſtranger take the Corn, 
they cannot joyn in Treſpaſs, having no intereſt but 
an agreement, but the owner only muſt bring the 
Treſpaſs. Cro. 3. part 143. Goldsb. 797. 
Upon reverſing an Outlawry, the party is reſtored, 
d may have Treſpaſs, but upon reverſal of a Judgment 


the party ſhall only be reſtored to the money for 


which the Sheriff ſold his Term, upon à fer: fac. 
, ES: +: 39475 | 
Upon Nor Guilty in Treſpaſs, Quare clauſum f egit, at 
the Tryal the Defend. ſhall not ſay that the-Vlainriff is 
Tenant in Common; he ſhould have pleaded- this, 
and hath now loſt this advantage: and if the Jury find 
it, their finding is not material. Cr0. 3. part 554+ 
A man ſells all his Woods ftanding, growing, c. 
upon the gr miſſes, to hold during the life of the Ven- 
dor, rendring Rent; The Vendee cuts down all 
the Trecs: if he cutts wood afterwards growing in 
the ſame place, the Vendor may have Treſpaſs. 
Leon. 3. part 7. . 5% tf 
If a Carrier loſe goods, a ſpecial action of the 
Cafe lies againſt him, but not Trover, Roll. Abridg. 
6. ſo of a common Carrier by Boat. Noy. 114. 
Treſpaſs lies for a Copy- holder againft the Lord 


the other. See have for repairs, God holt 173. 


no Dnf3. 197, 
200. c. 
Woods. 
Frover a- 
gainſt a Car- 
riers. 
Copyholder. 
Eſtray. 
Continuinco. 


By ſciſure of an Eſtray the Lord hath but the 
Cuſtedy, and not the property, and therefore if he 
works the Horſe, Treſpaſs lies. Yelverton 96, 97. 
-- Treſpaſs with a continuando cannot be for ta. 
king a Horſe, nor 10. Trees, t. nor without a re- 
entry of the diſeiſ d, unleſs his re-entry be taken a. 


way by the act of God, or the Eſtate be determined, 


ſo that he cann@ enter, as if Tenant per auter vie 
be diſſeiſed, and ceſtuivie que dy, for there his en- 
try is taken away by the act of God; other wiſe If it 

K | | be. 


Precedents, &C. 


be taken away by his own act, as if he releaſe to the 
Diſſeiſor, c. 19 fl. 6.28, | 
General Treſpaſs for breaking his Park, and ta- 
king his Deer, c. doth not ly at Common Law, but 
a Writ is given by the Statute Weſtm. 1. cap. 20. ſo if 
A. have a free Warren in the ſoil of B. 4. ſhall not 
have Treſpaſs , but caſe for entring the Warren 
and ſtopping the holes ec. 

A Commoner cannot have Treſpaſs for the Graſs. 
After a ſuperſedeas ſhewed to the Bayliffs, falſe im- 
priſonment lies againſt them, not againſt the Sheriff; 
ſo againſt the Bayliff of a Franchiſe, if he takes o- 


ther mens goods in execution upon the Sheriffs war- 


rant, not againſt the Sheriff, nor againſt the party, 
unleſs he procure the Bayliff to take the wrong. 

He that hath the Freehold in Law unleſs he hath 
actual poſſeſſion cannot have Treſpaſs. Therefore 
the Heir cannot have Treſpaſs againſt the abater, nor 
againſt Tenant ar ſufferance, before he hath entred, 
and only from that time: but an Executor, or Admi- 
niſtrator ſhall, by relation, have Treſpaſs from the 
death of the Inteſtate, c. But a diſſeiſſee after en- 
try, ſnall have an action for all mean Treſpaſſes from 
the diſſeiſin, even againſt ſtrangers, for he is reſto- 
red to the poſſeſſion ab initio. ; 

Treſpaſſes cannot be maintained againſt him who 
comes to the goods lawfully, as by the Plaintiffs deli- 
very, or under that, or by act in Law, &c. but detinue. 
But Treſpaſs lies againſt Tenant at will, or him that 
T lend my goods to, who deſtroys them; for thereby 
the privity is determined. It lies againſt a Miller 


for taking Toll where none is due: For taking my 


Servant out of my ſervice, for reſcuing one taken at 
my ſuir out of the Bayliffs hands, for the Bayliff is 
my ſervant. For beating my Wife or Servant per quod, 
c. Not againſt him that 7. S. ſells my Horſe to, or has 
my goods from the Sheriff, although the Sheriff took 
them wrongfully. It lies for hunting a Fox, c. in 


my ground. Againſt Church-Wardens, who act by 


the Juſtices of the Peace's Warrant, if the Warrant be 
not good. For 


Commoner; 
Falſe Impri- 
ſonment. 


Poſſeſſion. 
Entry. 
Relation. 


Treſpaſs. 


2 


Time. 
Ab initio. 


Lunatick. 


Note, the 
Chapter of 
Verdicts gives 
much light to 
know whar 
evidence is 
good and 
what not. 


Pretedents, &c. 


For digging ſo nrar /] gronnd, that it fell into 
the Defendants pit: But not that m/ houſe fell into 
the pier; for "twas my fvult to huild ſo near anocher 
mans ground : for entring my ground, to take out 
his Falcon, which ew thither after Game. For kil- 
ling my Tumbler in his Warren. | 

AktioughT1ecll the goods, it lies for a Treſpaſs done 
before. Tender of ſufficient amends before the acti- 
on brought, 15 a good Bar, for a negligent Treſpaſs, 
not for à voluntary one. | 

Wa maninter into a place by authority of Law, 
and abuſe this authority, he is a Treſpaſſer ab y3to, 
for his firſt entry ſhall be intended for this purpoſe. 
As if the Leffor enter to view Waſt, and ſtays there all 
night. If rhe Rings Purveyor ſells my goods. If the 
ſearcher abuſes my ſtuffs. If a man will ſtay in a Ta- 


vern all fight. 1: he detains a diſtreſs after amends 


tendred before pounding fa Bayliff refuſe Bail, 
Treſpaſsdoth nc againſt him ab initio; but caſe, 
for the Sheriff or Underſheriff, not he, ought to take 
Bailʒzuot agaioſt the party, nor Bayliff, or perſon in aid, 
if the Sheriff doth not return his Writ of Latitat, or 
makes a falſe rerurn; but it doth againſt the Sheriff: 
So of an Officer of an inferior Court. 

If the Lord work an Eſtray, Diftrefs, c. Or Exe- 
cutors find a Bond and cancel it, thinking it was 
diſcharged, and ir was not; They are Treſpaſſers 46 
initio, although they came lawfully to the poſſeſſion 
at firſt. Rolls tit. Treſpaſs 583. 

The Lunatick (and nor the «perſon to whon he is 
committed) muſt bring the action in his name for a 
Treſpaſs done in the Land. Brownl. 1. part 197. 

The knowledge, of evidence is ſo beneficial, and 
neceſſary, for all Practicers in che Law; That none 
can know too much, be too well verſed, or too often 
converſaut in it. Therefore to compleat this Trea- 
tiſe, 1 this particular, I have drained the 
Law- books, & all, or the moſt principal Caſes, re- 
laring to it; and have added ſome obſervations, very 
fit for the unlearned, to know, and I hope not fic for 
the learned to reject. | 
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Paymen:. 404. 232, 494, 498, 499 Treſpaſs with a continuando. 510 
* Proviſo in Statutes. | 1 Ab initio. 511. 512 
Freſeription. 4488 Tender of amends. 512 
Plea puis darrein Continuante.. 2 V. | 
Preſumption. i J05 View. 121 
Part io n. 505 Vilain. 484 
Park. . fr 511 Piccaridge, ro $2 
bane £202 Re 2 Uſe. 1 300. 506 
Recovery. Record. Rol s. 480.496, 504 „ 
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Rent, Reparationss 492. 497, 498 0. | 494. 594. 
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72. r. Anercement. p. 49 1. in the Margin, r. for, to give evidence, 
is haut tvidence 0 | oe 


Ppeal, 17. 
Account, 227: 


Ancient Demeſne, 18; 


Adminiſtrations 18. where 
in T rover the Admini- 
ſtration muſt be ſhewn, 

and where not, 225. 

Admiſſion, 24, 25. 

Ability, 25. 

Attorny, 27 76, 434. Let- 
ter of Attorny, 214,213. 

Almanack, 27. 

Alliſa, 352. 

Appearance, 24. 

Amercements, 436. 

Ambidexter, 424. 

Attaint, 439, 442. 

Action of the Caſe for 
words, 203, 205. 50ʃ, 503. 
© mare defendens crimen fe- 


E. 


%. 


loniæ ei impoſuit, 203. for 
ſtopping up Lights, 204. 

for ſtopping a Water- 
courſe, 204; 205. for 
feeding on his Fold- 
courſe, 206, for not re- 
ſtoring a Horſe hired, 
207, RW: 

Indebitatus Aſſumpſit, 206 
207, 200, 209; 

Award, 211. 


B; 
B Aſtardy, 19, 25 104: 


Battail, 21, 28, 22. 
Baron & Feme, 25, 382: 
211.2156: 
Biſhop, 25. | 
yley, 27. 47. 208; 
ill of Exception to Evi* 
dence, 479. 
I g 


Banks 
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Bankrupt, 229. 


Propter defectum, 144. (3 P, 


_Bail,246._.__....._-.........- P.L0pt&r. def ect um. Huudre- 


C. 


Riminal Cauſes, 9, 19, 
22. 107. 247, 
Civil Cauſes, 8. 


Certificate, 10, 11. 27. 89. 


Cuſtoms, 14. 20. of Courts, 
14. 18. of London, 20. 


Courts, 18. Inferior Courts, 


111. 177. 
Coverture, 25. 


Confeſſion, 30. 
Coroners, 38, &c. 
Challenges, 46. 71. 77. 
Cap. 9. per tot. To the 
Array, to the Poll, 13 1. 
140. Principal, and to 
the favour, 132. 139. 
how and when to be 
made, 136. 167. 166. 149. 
156. 157. 160. 163. 171. 
where the King is Party, 
137, 139. 140. 142.157. 
165. (3) (4) Perempto- 
„ry Challenge 141. 151. 
155. (4) No Challenge 
of Peers, 142. 144. Prin- 


cipal Challenge to 4 


Poll, 142, 143. 152. Pröp- 
ter honoris reſpectum, 143. 


dorum, 147. (1) for want 
of Freehold, 144. 172. 


Propter affeltum, 150. 154, 


155. 164. Deins diſtreſs, 
153. 160. Principal for 
Conſanguinity, 153. In 
what Inqueſt a Challenge 
may be, 158. Tryal and 
Triors of Challenges, 
258, 159. 169, 170. (2) 
where for one ſhall ſerve 
for others, &c. 1 59, 160. 
168. Witneſs. Infant. 
Godfather, 161. Chal- 
lenges ariſing from the 
Jurors own act, 161,162. 
Propter delictum, 165. De- 
murrer to a Challenge, 
168. (1) Arbitrator. Co- 
miſſioner. Counſel. Eat 
and Drink. Actions of 
Malice, 162. Parſon Pa- 
riſh. Fellow Servant, 163. 
Rules concerning Chal- 
lenges, 170. (1) (3) (4) 
A wrong Name, 172. 
Challenge loſt, 171. Pre- 
cedents and forms of 
Challenges, 449, Cc. 476. 
The King mult ſhew the 
cauſe of Challenge, (2) 

| The 


JAI 


Diſceit, 


The TABLE. 


The King or Party may 


releaſe their Challenge, 


(3) How proved, (4) 
Circumſtances, 381. 


Condition, 179. 


Counſellors, 435. 245.247. 
Copyholder, 198. 215,216. 
Corporation, 223. (1) (4) 
— 224. 


D. 


lvorce, 25. | 
Dowres, 26. 110. 239. 

Demurrer, 32. 

Diſtringas, 37. 

Detinue, 55. | 

Writ of Di- 
Kelt, 23. 

Deed Pleaded to be dell 
vered after the date, not 
before, 366. Of a Deed, 
194. 176. 221, 240,234. 
2 

Damages by the firſt In- 
queſt, 369. 370. 372. 
veral Damages, 370. Se- 
371. Writ of Inquiry 

373, 373. 375. 230. 
Damages releaſed, 375, 
394 336: Damages 
and . Coſts, '376, 377. 
402. Damages in real 


A 


and perſonal Actions; ; 
377. 230. 

Decree, 179. 

Default, Inqueſt by Default, 
505. 415. 217. | 
Demurrer to Evidence, 469. 

467. 

Day of Niſi prius and day 
in Bank all one to ſome 
purpoſes, 466. 

Debt, 210, 211, 212, 213. 

Demand, 210. 

Deprivation diſables to 
make a L 217. 

Date, 218. 

Dower, 226, 227, 


E. 


Ntry, 214. 221. 
Eſcheator, 23.27. 
Elifors, 38, Cc. 168. (3) 
Error, by death of one De- 
fendant, 59. what vor (3) 
Extortion, 233. 
Exemption from ſeryin g on 
Juries, 91: - 
Eſcape, 239. 
Eſtoppel 365, 366. 155 
Eſtray, 218, 219. 225. 
Egidence Quidi 18 1 cap. i [; 


pro tot. What is good 
Evidegce in many-parn4 
Rrt 2 cular 
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culat Cafes fee there, 
188, 189, 197, 211.233, 
2344235. #ſq; 248. What 
is Evidence upon the ge- 
neral Iſſue, 1924193, 194, 
195.198, 199; 200. 238, 


240. Upon a ff cial I. 


ſue, 236, &c. What Evi- 
dence the Jury may carry 
with them, 423. 202. 
242. What Miſdemea- 
nour in taking Evidence, 
ſpoils their Verdict, 423, 
424, 425, 426,427;428, 
418, Juror gives Evi- 
dence in open Court, 428. 
245. Shop Book, 195. 
Preſumption, 196. 182. 
In Treſpeſs, 195, 196. 
200. 193. 218. uſq, 224. 


234. 2:2: 237; Church 


Book, 202. In Trover, 
200. 194. 224. Deed 
Joſt, 196. 189, 190.216. 
228. 230, 231,232. 234. 
239. 244. Evidence can- 
not be pleaded, 197. 
er 198. 211, 212. 
241. fc:ompt, 195, 192. 
Action. 1 the Hake, 
202. h 206. Doomeſ- 
1 


„198. Attaint, 
: Debt , 2105 — 


212. 213. 234. 236, Ri- 
ens per Diſcent, 211. 
241. Ne unques Eecu- 
tor, 211, 112. 197. Eje- 
ment, 213. ufq; 218. 
220. Evidence after de- 
fault in Ejectment, 217. 
Will, 215, 216. 235. 
Payment, 198. 221.23 1. 
Recital. Acquittance, 

231, 235. Will, 216. 


215. 240. Court Rolls, 


and Copyholders, 198. 


215. Statutes. Pardons, 


199. 229. Plene admini- 
ſtravit, 194. 188. 190. 
192, 211. 212. 235. 242. 
Waſt, 193. 240. Non eff 
faltum, 193. Proofs, 187. 
182, Pedegree, 188.242. 
Agreement, 180. 191. 
Recogniſance, 188. Te- 
nure ix Capite, 188. Ec- 
cleſiaſtical Proceedings, 
189, 190.236.244. Copy 
of Records, 189, 190. 
229. 230. 23 1. 245. Fine, 
100, 19 1. 222; 228. 23 1. 
Outlaury, 189. 246. Fe. 
offment, 189. 191. 211. 
217. 231. 232. 239.24 J. 
Proviſo, 189. 229. 240, 
21. Non decimundo, 189. 


201. 


W — 
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201. Depoſitions. An- 


ſwers, 190. 230. 235. 
Leaſe, 19 1. 213.2 16,217, 
218. 230. Aſſumpſit. 19 1. 
202, 203. 206. uſq; 210. 
238, Challenge, 192. 
Detinue, 192. Inroll- 
ment, 216. Fines certain 
or incertain, 216. Dower 
ne ung; ſeiſin, 226, 227. 
Account, 227. 241. Of- 
fice, 228. Verdict, 228. 
Jointenancy, 229. Bank- 
rupt, 229. Sign Manual, 
229. Marriage, 229. 
Grant and Preſcription, 
230. Confeſſion, 231. 
Surmiſe in a Prohibition, 
235. Jurors of a for- 
mer Tryal, 236, Com- 
mon, 236. Parcel. 242. 


245. 


Property need not be 
proved in a Writ of In- 
quiry of Damages, Cc. 
230, ?Tis ſufficient 10 
prove the effect of the 
iſſue, 239. Matter in 


Law, 244- 


F. 


Ine on Jurors, 435.437. 
420. 424. 443. 445. 
Foldcourſe, 206. 
Fine certain or incertain, 
216. 
Fine levied, 223. 


G. 


Rammar and Gram- 
marians, 34. 
Gleaning juſtifiable by Spe- 

cial Pleading, 224. 
Grant, 230. 


H. 
Abeas Corpora, 37. 
Heir, 104. 


J. 


Ury, its Definition, An- 
tiquity, and Excellen- 
CY, 1, 2, 35 4, 5. 352. 
Are Judges of Fact, 1. 
367. When to appear at 
Westminſter, when not, 
#7. 69. Their Puniſn- 
ment, 72.43 1.429. Their 

| Number, 
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Number, 83. cap. 6. per 
rot. How ſworn,86.351, 


352. 


Juror goes away, and ano-— 
ther ſworn, 87. 79. 429. 


per Primer. 


Jurors, 88. Their Quali- 


Ty, cap. 7. per tot. 95. 144. 


A Jury of Women, 91. 
Of Attornments, 92. 
Exemptions, 91, 92, 93. 
The ſame Jurors ſhall 
not try the ſame Iſſue 


twice, 54. 391. What 


Perſons, 137, 138. Of 
what things a Jury may 


inquire, cap. 10. per tot. 


393, 394. Of the Law, 
174. 446. 367. 446. Of 
a man's intent, 176. Of 
Spiritual things, 176. Of 


things in another Coun- 


TY, 176. 392, 393.177. 
Eſtopels, 178. Decree, 
Records, Warranty,Con- 


dition, 179. The Office 
___ ged,beof the Tales, (3) 
Iſſue, 7. 32. 


of the Jury, 233. Their 
Oath, 35 1,3 5 2. Axa 
for Jurata, 3 52. An- 


mages, 402. may be cart- 
ed, if they do not agree, 
409, 419. 422. The Pe- 


nalty of Jurors taking 
Rewards, 43 1. Fined, 


4357 436, 437. 421,422, 
420. Demanded upon 
Pein, 436. Puniſhment 
for ſtriking a Juror, 437. 
Forfeit, Iſſues, 438. 435. 


Jury adjourned 428. 
Juror departs, 429. May 


give a Verdict without 
Evidence, when they 
know the Fact, 415. 233. 
How the Jury ought to 
demean themſelves whilſt 
they conſider of their 
Verdict, 416. 233. cap. 
14. per tot, Of their 
Eating and Drinking , 
422. 420. Whether the 
Judge may Fine them for 
going againſt their Ver- 
dict, 443, 444.446. Tis 
Error if a Juror challen- 


What Iſſue 
firſt tryed, 8. 


Clently 12 Knights, 352. Infancy, 15, 16, 17. 12 
Fury per medietatem lin- Inſpection, 15, 16. 


gue, 353. The Jury ar 


Ideocy, 26. 


Chancellors of the Da- Inſtitution. Inductiòõ, 24, 2 5. 


Impri- 


The TABLE. 


Impriſonment, 27. 
Jeolails, 32. $1; 52, 33. 

05 61. 

juſtices of Niſi prius, their 
Power, Cc. 70, 71.82. 

Judges, 15. 

Inqueſts of Office, 84. 230. 

buy Default, 504. 415. 

Joinder of Counties, 86. 
116, 117. 107. 

Incollment, 24. 

Incidents, 384. 392. 

Judgment, Arreſt of Judg- 
ment, 500, 501. 

Iſſues forfeited by Jurors, 
438. 435. 

Juſtice of Peace, 204. 223. 

Inkeepers Gueſts, 205. 

Indenture, 216. 

Inſpection of a Deed, 228. 

Jointenancy, 229. 


K. 


R * cannot be Non- 
ſuited, 419. 


L. 


] Exguc 17. 

Ondon. Trades and Cu- 
ſtoms there, 20, 21. 

Law. Things, not words, 


moſt regarded in Law, 5. 
Statute of Limitations 
Pleaded, 203. 210. 


Leaſe, 213, 214.216, 217, 


218. 230. 
Livery of Seiſin, 222, 232. 


M. 


Ayhim, 15. 
Mannor, 18. 
Marriage, 25. 209. 229. 
Marſhal Affairs, 3 1. 
Maſter and Servant, 204. 


219. 240. 244. 
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NV prius, 55.66. 72, 
82, &c. Juſtices of 
Nift prins, 70,71. 82. 
Nobility how tryed, 17. 
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Rdeal, 28. 
Outlaw, 384. 246. 


Ofncer, 223 
Office, 228, 246, 
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3 Eers, 14. 17. 
Proof, 17.16, 182. 189. 
Parſon, 24, 25. 212. 234. 
241. 
Plenarty, 24. 
Poſſeſſion, 234. 
Profeſſion, 25. 
1 | 
Proces, 42. Proceedings in 
Civil Cauſes, 8. In Cri- 
minal Cauſes, 9. 
Patents, 12. 
Probate of a Will, 19. 
Poſtea amended, 38 1. 
Plea, vide Deed, Ill Plea 
made good by Verdict, 
381, 382, 383, What 
permitted inPleading for 
the Juries ſake, 392. Of 
the general Iſſue, 223. 
Plea Puiſne darrein Continu- 
ance at the Aſſizes, 475. 
465. 467. 71. 222. 
Preſcription in nondeciman- 
do,201, Toſit ina Pew, 
203. Treſpaſs for pul- 
ling down a Pew, 220. 
Preſcription to dig Clay in 
a Common, 221. o 
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good for Mares & Cows, 
223. 


preſcription and Grant. pi- 


powder, 230. 
Per jury, 205. 243. 
Partner, 210. 
Pound, 220. 
Proviſojin Statutes , 241 
2.40. 
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Dare Impedit, 55. 
Quo Warranto, 100. 
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Ecord, 11, 12, 13. 21. 

23 24. 179. 
Recovery by Default, 23. 
Retorns, 26. 43, 44. 60. 
Reſignation, 25. 
Rectory, 2 14, 215. 
Remitter, 226. 
Recital. See Evidence, Sc. 
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C Heriff, 26. 37. 
PF Spiritual Matters, 25. 
Statute Staple, Cc, 26, 27. 
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Schablimaſters, 219, 220. 
Seiſure, 226; | 
Surrender, 238. 
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veral ſorts, 8, & 
cap. 2. per tot. of Fact, 
and Law, 8. What to 
be tryed per Pais, and 
what not, ibid. By Com- 
mon Law preferred, 25. 
29. Of a thing done be- 
yond Sea, 27. 31. 105, 
106. What in one Iſſue 
binds in another, 30. The 
time, 320,3 1, 32, 33. Try- 
als at Bar, 67. Tryal per 
Mediet atem linguæ, 353. 
cd. 12. per tot. 
Traverſe, 30. 
Trover, 34. 224. #ſq; 226. 
Tales, 42. 65. cap. 5. per 
tot, Tales at Common 
Law, and by Statute, 73. 
(2) Tales denyed, 75. 
The time of granting 
thereof, the Number , 
Order , and Quality of 
them, &e. 78. with a 
Proviſo, 75. 
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Triors, 72. Of Challenges, 
1688, 169. (2) Challenge 
to the Tales men. 2) 
Treat what, 171. 158. 
Treſpaſs Quære vi & arms; 
lyes not tor - Tenant a- 
gainſt the Lord, 389. | 
Treſpaſs, 218, / 224; 
234. 237. 
Tithes, 215. oo 
Tenant at will and ſuffe- 
© ranTe, 217 
Tenants in Cominon; 221. 
Toll, 224. 
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I Erdict is to be guided 
y by the Evidence, 2. 
The Definition, &. 3 59. 

Of Verdicts, Cap. 13. per 
tor. The Credit of Ver- 

dicts, 360. General Ver- 

dict, 365. 360. Special 
Verdict, 361: 396. The 

Court cannot refuſe a 

Special Verdict; 351. 

That found by Verdict, 

which cannot be Plead- 

ed, 362, Cc. Eſtoppel; 

365. 178. Warranty; 

457. Uncertain Verdics 
367. 396, A Verdict; 

finding 
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finding part, or more 
than the Iſſue, 368, 369. 
380. 405. x 

Verdict ſupplied by a Writ 
of Inquiry, 373. 375. 
Verdict ſet aſide for what 
faults, 374.42 3,424. 418. 


Verdict amended by the 


Notes, 378, 400. If the 
ſubſtance be found, tis 
no matter for form, 500. 


408. 406. 405. 393. 389. 


379. 385. 386. 387. III 


concluſion, 379. 392. 


400. Circumſtances, 38 1. 


where the Verdict makes 
good the Plea or Decla- 


ration, 381, 382, 383. 
Of what a Verdict may 


be, 383. 393, 394. Inci- 
dents, 384. How con- 
ſtrued, 384. What good, 
what not, 384,385, 386. 
388. 389. 39 1. 395,396, 
397, 398. Guilty at a- 
nother day, 388. Open 
Verdict and Privy Ver- 
dict, 390.419. The Jury 
cannot vary from their 
Verdict after it is Re- 
corded, 390, 391. 409. 
Good by Intendmeyg, 


298, 399. Surpluſage, 


397. where a ſpecial con- 


cluſion of a Verdict ſhall 


aid the Imperfections of 
it, 400. For whom the 
Verdict ſhall be ſaid to 


be found, 401, 402,403, 
404. 407, 408. 501. 


Variance betwixt the Ver- 


dict and the Nar. 501, 
592, 503. 


Verdict by defauit, 504. 
Venire fac. of this Cap. 3. 


per tot. and Cap.4. per tot. 
To whom to be dire- 
cted, 38, &c. what faults 
in it ſhall vitiat the 
Tryal, 50, 60, Ec. 


129. De novo, 5445550, 


57. By Proviſo, 62, 63, 64. 
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Viine, Cap. 8. per tot. from 


what places, ibid. The 
Venue ſhall follow the 
Iſſue, 101. 113. 115.120, 
109. 121. De Corpore 


Com. 101, 102. 124. from 


two Counties, 116, 117. 


107. Where the Writ is 


brought, 117. 105. from 
the next adjoyningCoun- 
ty, 120. 127, 128. where 
of Matters done beyond 
Sea, 105. where the Land 
Ives, 107. 122. 125,126. 
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128. from two places i in 


one County, 123. out of 


a wrong place by con- 
ſent, 129. —— of 
a City, 129. 

View, 271. 


Uſe, 223. 
Uſury, 243. 


W. 
Itneſſes Tryals by 
them, 16. 3 1. Who 
may be Witneſſes, who 
not, 183. 185, 186. 188. 
24352424. 247,48. One 


2 1 


Witneſs ſuſficient, 215; 
233. Their Priviledges, 
186. Detained, 187. 

Witneſſes joyned with the 
Jury, 233. A Witneſs 
is to have his Charges, 
246. | 


| Witneſſes againſt the King, 


247. 

Wills, 18.215, 216. 
Wager of Law, 23. 
Wales, 127. 


Warranty, 367. 179. 


Way, 219. 
Warren, 220. 


Books 


Books Printed for , and Sold by 
| George Dawes at his Shop over | 
againſt Lincolne-InnGate in Chan- 

cery-Lane. 


IHE Hiſtory ef the World in Five Books. 
I. Intreating of the Beginning and firſt 
Ages of the ſame from the Creation unto 
Abraham. 

II. Of the Times from the Birth of Abraham to the 
Deſtruction of the Temple of Solomon. 

III. From the Deſtruction of Jeruſalem to the Time of 
Philip of Macedon. | 

IV. From the Reign of Philip of Macedon to the Eſta- 
bliſhing of that Kingdom in the Race of Ani gonus. 

V. From the ſetled Rule of Alexander's Succeſſors 

in the Eaſt, until the Romans (prevailing over all) made 
Cor queſt of Aſia arid Macon. Written by Sir Wal- 
zer Raleigh Knight, with his Life and Tryal added to it, 
In Folio. e 1 — 
Brief Animadverſions on, Amendments of, and Ad- 
ditignal Explanatory Records to the Fourth Part of the 
Inſtitutes of the Laws of England, concerning the Juriſ- 
diction of Courts, By Nen Pryii Eſq; in Folio. 
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A Catalogue of Books. 

A Book of Judgments in real , perſonal, and mixt 
Actions and upon the Statutes, all or moſt of them upon 
Writs of Error, collected out of the choice Manuſcripts 
of Mr. Brownloe and Mr. Moyle, ſometimes Protonotaries 
of the Common Pleas ; as alſo of Mr. Smither , formerly 
Secondary of the fame Court. Peruſed, tranſcribed, cor- 
rected, and tabled with Addition of Notes, by George 
Feet Eſq; ſecond Protonotary of the Common Pleas: 
Very uſeful and neceſſary for all Protonotaries, Secon- 
daries, Students, Clerks of Judgments, Attorneys, and 
all Practicers of Laws, in Quarto. 1 ä 

Modus Intrandi Placita Generalia : The Entring Clerks 
Introduction, being a Collection of ſuch Precedents of 
Declarations and other Pleadings, which Proceſs as well 
Meſhe as Judicial, as are generally uſed in every days 
practice, with Notes and Obſervations thereupon. Com- 
poſed, for the benefit of the Students of the Common 
Law of England, as alſo of the Attorneys, Entring 
Clerks, and Sollicitors of the Courts of Common-Pleas 
and King's. Bench, acquainting them with Rudiments of 
Clerkſhip, and ſuch general Pleadings and Proceſſes as are 
uſed at this day in the Courts of Records at Weſtminſter. 
By William Brown Gent. Author of Formule bene Placi- 
tandi; in large Oftavo. | | 

De Jure Maritimo & Naval, or a Treatiſe of Affairs, 
and of Commerce in Three Books. The Third Edition 
Corrected and inlarged, with many uſeful Additions 
through the whole Book , by Charles Molly Eſq; in 
large Odtavo. 

Jus Imaginis apud Anglos 5; Or, the Law of England 
relating to Nobility and Gentry , faithfully collected, 


and methodically digeſted for kommon benefit. By John 


Brydal of Lincolns-Inn Eſq; in large Oftavo. 
N 5 Jura 


A Catalogue of Books. 

Jura Coronæ: His Majeſtie's Royal Rights and Prero- 
gatives aſlerted againſt Papal Uſurpations, and all o- 
ther Anti-Monarchical Attempts and Practices: Col- 
lected out of the Body of the Municipal Laws of England, 
in large Octavo. LH ET | 

Parſons Law, or a View of Advowſons, wherein 
is contained the Right of Patrons , Ordinaries , and 
Incumbents to Advowſons of Churches: Collected by 
William Hughes of Greys-Im Eſq; The third Edition re- 
viewed and much enlarged by the Author in his life-time, 
in large Octavo. 
MMounſieur Scarren's Letters to Perſons of greateſt Emi- 
nency and Quality: Rendred Engliſh by John Daves of 
Kidwelly, in large Oftavo. 8 

Of the Office of the Clerk of the Market, of Weights 
and Meaſures, and of the Laws of Proviſion for Man and 
Beaſt, for Bread, Wine, Beer, Meal, Gc. By William 

Shepard Eſq; in Ot ave. ; 
' Hughes Qyeries, or choice Caſes for Moots, contain- 
ing ſeveral Points of Law not reſolved in the Books; be- 
ing very uſeful for the Students of the Common Law: 
Collected: by William Hughes Eſq; late of the Hononra- 
ble Society of Grayes-Inn, in Twelves, 

Decus & Tutamen : Or, a Proſpect of the Laws of 
England , purpoſely framed for the Safeguard of the 


King's Majeſty , his Sacred Perſon , Crown and Dig- 


nity againſt all traiterous Speeches, Deſigns and Con- 
ſpiracies. To which are added peculiar Notes upon 
the Judgment in High Treaſon, fit for all His Majeſties 
Subjects and Leige-People to be acquainted withal. By 
John. Brydal, of the Honorable Society of Lincolns-Ins 
Eſq; in Twel ves. | | 
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There may be had ſeveral ſorts of Blank Bond's, very | 
Tſeful and Neceſſary for Attorneys, and all other | 
Perſons relating to the Law. ''J 


8155 Bonds for Payment of Money. 

Double Bonds for Payment of Money. | 

Bonds for Performance of Covenants , either Single or 
Double. 


Single or Double Bonds, for Arbitration with an Umpire. 
Single or Double Bonds for Arbitration without an 


Umpire. 


Single or Double Bonds to fave Suretics harmleſs, 
General Releaſes. 


Letters of Attorney to Receive Money. 
Warrants of Attorney to Confeſs Judgments. 
Bail Bonds. 
Single Bonds without Conditions. 
Double Bonds without Conditions. 
Sheriffs Warrants upon mean Proceſs for any County ox 
City. 
Blank Warrants for a Juſtice of Peace. 
Licenſes for Ale-houſe Keepers. 
Indentures Ruled and Texr. 
And the beſt Ink for Records. 


